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Item 1.01  Entry into a Material Definitive Agreement.

 
On May 27, 2016, Flamel Technologies S.A. (the “Company”) and Avadel Pharmaceuticals Limited (“Avadel”) entered into the common draft terms

of cross-border merger (the “Common Draft Terms of Merger”) with respect to the proposed merger of Avadel and the Company. Avadel is a direct, wholly-
owned subsidiary of the Company. The Common Draft Terms of Merger was entered into pursuant to the Company’s previously announced plan to seek
shareholder approval to change its jurisdiction of incorporation from France to Ireland (the “Reincorporation.”).

 
The Common Draft Terms of Merger provide, among other things, that upon the terms and subject to the conditions set forth therein, the Company

will merge with and into Avadel, with Avadel as the surviving entity (the “Merger”). If the Merger is consummated, the Company’s shareholders will receive,
on a one-for-one basis, ordinary shares of Avadel for ordinary shares of the Company. Prior to the Merger, Avadel will be re-registered as an Irish public
limited company, or plc, and at the time of the Merger and thereafter would be known as Avadel Pharmaceuticals plc.

 
Assuming the other conditions to the Merger are satisfied, the Company expects to complete the Merger on or about December 31, 2016.
 
The foregoing summary of the Common Draft Terms of Merger is qualified in its entirety by reference to the full text of the Common Draft Terms of

Merger, a copy of which is attached as Exhibit 2.1 to this Current Report on Form 8-K, and is incorporated herein by reference.
 

Item 7.01 Regulation FD Disclosure.
 

The Merger will be effected in accordance with French and Irish law, and the procedures prescribed for such cross-border mergers under “Directive
2005/56/EC of the European Parliament and of the Council of 26 October 2005 on cross-border mergers of limited liability companies” (“Directive 56”) and
the enabling legislation in France and Ireland with respect to Directive 56. As required by Directive 56, Flamel and Avadel have each obtained a report of an
independent third party expert (the “Report”) stating whether, among other things, the expert’s view as to whether the securities exchange ratio in the Merger
is fair and reasonable. As permitted by Directive 56, the Report has been rendered by a single independent party on behalf of both parties to the Merger. The
Report is attached hereto as Exhibit 99.1 to this Current Report on Form 8-K and is incorporated herein by reference.

 
The information included in Item 7.01 and Exhibit 99.1 of this Current Report on Form 8-K, and the information incorporated into this Item 7.01 by

reference to Exhibit 99.1, is being furnished, and shall not be deemed “filed,” for purposes of Section 18 of the Securities Exchange Act of 1934, as amended,
or otherwise subject to liability under that section, nor shall such information be deemed incorporated by reference in any filing under the Securities Act of
1933, as amended, except as shall be expressly set forth by specific reference in such a filing.

 
Item 9.01 Financial Statements and Exhibits.
 

Exhibits: (d)
 
 2.1 Common Draft Terms of Cross-Border Merger by and between Flamel Technologies S.A. and Avadel Pharmaceuticals Limited, dated

May 27, 2016.
   
 99.1 Expert’s report dated May 31, 2016

 

 2  



 

  
Important Additional Information Regarding the Reincorporation and Where to Find it.
 

In connection with the Reincorporation, the Company anticipates that it will file with the Securities and Exchange Commission (the “SEC”) a proxy
statement (the “Proxy Statement”).  INVESTORS AND SECURITYHOLDERS ARE URGED TO READ THE PROXY STATEMENT AND ANY OTHER
RELEVANT DOCUMENTS WHEN THEY BECOME AVAILABLE, BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION ABOUT THE
REINCORPORATION, THE PARTIES TO THE REINCORPORATION AND THE RISKS ASSOCIATED WITH THE REINCORPORATION. Those
documents, if and when filed, as well as the Company’s other public filings with the SEC, may be obtained without charge at the SEC’s website at
www.sec.gov or at the Company’s website at http://flamel.com. Securityholders and other interested parties will also be able to obtain, without charge, a copy
of the Proxy Statement and other relevant documents (when available) by directing a request by mail to Flamel Technologies S.A., c/o Éclat Pharmaceuticals,
702 Spirit 40 Park Drive, Suite 108, Saint Louis, Missouri 63005, Attention: Phillandas T. Thompson, Senior Vice President, General Counsel and Corporate
Secretary. Security holders may also read and copy any reports, statements and other information filed with the SEC at the SEC public reference room at 100
F Street N.E., Room 1580, Washington, D.C. 20549. Please call the SEC at (800) 732-0330 or visit the SEC’s website for further information on its public
reference room.]

 
Participants in the Solicitation
 

The Company, its directors and certain of its executive officers may be considered participants in the solicitation of proxies in connection with the
transactions contemplated by the Proxy Statement. Information about the directors and executive officers of the Company is set forth in its Annual Report on
Form 10-K for the year ended December 31, 2015, which was filed with the SEC on March 15, 2016. Other information regarding potential participants in the
proxy solicitations and a description of their direct and indirect interests, by security holdings or otherwise, will be contained in the Proxy Statement when it
is filed.

 
Non-Solicitation
 

The information in this communication is for informational purposes only and is neither an offer to purchase, nor a solicitation of an offer to sell,
subscribe for or buy any securities or the solicitation of any vote or approval in any jurisdiction pursuant to or in connection with the proposed transactions or
otherwise, nor shall there be any sale, issuance or transfer of securities in any jurisdiction in contravention of applicable law. No offer of securities shall be
made except by means of a prospectus meeting the requirements of Section 10 of the Securities Act of 1933, as amended, and otherwise in accordance with
applicable law.

 
Forward Looking Statements
 

This Current Report on Form 8-K includes “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of
1995; in particular, with respect to the Reincorporation. All statements herein that are not clearly historical in nature are forward-looking, and the words
“intend,” “anticipate,” “assume,” “believe,” “expect,” “estimate,” “plan,” “will,” “may,” and the negative of these and similar expressions generally identify
forward-looking statements. All forward-looking statements involve risks, uncertainties and contingencies, many of which are beyond the Company’s control
and could cause actual results to differ materially from the results contemplated in such forward-looking statements. These risks, uncertainties and
contingencies include the risk that we may not obtain shareholder approval for the Reincorporation, the risk that we may decide to abandon the proposed
Reincorporation in the event new facts and circumstances change our belief as to the anticipated benefits thereof, or other applicable risks that may be set
forth in the Proxy Statement. The Company undertakes no obligation to update its forward-looking statements as a result of new information, future events or
otherwise, except as required by law.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 

 FLAMEL TECHNOLOGIES S.A.
   
 By: /s/ Phillandas T. Thompson
  Phillandas T. Thompson
  Senior Vice President, General Counsel and Corporate Secretary
 
Date: June 2, 2016
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EXHIBIT INDEX

 
Exhibit No.  Description
   
2.1  Common Draft Terms of Cross-Border Merger by and between Flamel Technologies S.A. and Avadel Pharmaceuticals Limited, dated May

27, 2016.
   
99.1  Report of Ernst & Young LLP, dated May 31, 2016.
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FLAMEL TECHNOLOGIES S.A.
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COMMON DRAFT TERMS OF CROSS-BORDER MERGER

Dated 27 May 2016
 

ENTERED INTO BETWEEN
 
AVADEL PHARMACEUTICALS LIMITED, a private company limited by shares incorporated under and governed by the laws of Ireland with issued
share capital of EUR 100, comprising 100 ordinary shares of EUR 1.00 each and registered office located at Block 10-1, Blanchardstown Corporate Park,
Ballycoolin, Dublin 15, Ireland and registered under number 572535 in the Companies Registration Office,
 
Represented by Mr. Dhiren D’Silva, who is duly authorised for the purpose hereof by a decision made by Avadel’s board of directors on 25 April 2016.
 

Hereinafter the “Acquiring Company” or “Avadel”.
 
AND,
 
FLAMEL TECHNOLOGIES S.A., a French joint-stock company (société anonyme) with a share capital of EUR5,029,783 comprising 41,241,254 shares
having a nominal value of EUR0.12196, all fully paid and registered office located at Parc Club du Moulin à Vent, 33, avenue du Dr Georges Levy, 69200
Vénissieux, France, registered with the Lyon Trade and Companies Register (RCS) under no. 379 001 530,
 
Represented by Mr. Michael S. Anderson, Directeur Général of Flamel, who is duly authorised for the purpose hereof by a decision made by Flamel’s Board
of Directors on 12 May 2016.
 

Hereinafter the “Acquired Company” or “Flamel”.
 
Avadel and Flamel are hereinafter referred to, individually, as a “Party” and, collectively, as the “Parties”.
 
1. DEFINITIONS
 
1.1. In addition to the other terms and expressions expressly defined above and/or in the Preamble below or in certain clauses of this Merger Agreement,

for the purposes of enforcing this Merger Agreement, the words and phrases listed below beginning with a capital letter shall have the following
meaning:

 
“Acquired Company” means Flamel;
 
“Acquired Company Shares” means the number of shares of the Acquired Company immediately prior to completion of the Merger;
 
“Acquiring Company” means Avadel;
 
“Acquiring Company New Shares” means ordinary shares of the Acquiring Company to be issued to the shareholders of the Acquired Company on
consummation of the Merger in accordance with the share exchange ratio for the Merger as described in Clause 6.1;
 
“ADS” means an American Depositary Share, which represents one ordinary share of Flamel; each ADS is issued pursuant to a program sponsored by the
Acquired Company under which the Bank of New York Mellon is the “Depositary”;
 
“Avadel Legal Capital Changes” has the meaning given to it in Clause 2;
 
“Avadel Shareholder Equity-Linked Securities Issuance Authority” has the meaning given to it in Clause 8.1.4;
 
“Breaking Stick Holdings Warrants” has the meaning given to it Clause 8.1.3.c);
 
“Business Day” means any day (other than a Saturday or Sunday) on which banks are generally open for business in Paris and in Dublin;
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“CGI” means the Code Général des Impôts, i.e., the French general tax code;
 
“Companies Act” means the Irish Companies Act 2014;
 
“CRO” means the Irish Companies Registration Office;
 
“Directive” means the Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005, on cross-border mergers of limited-liability
companies;
 
“Directors Warrants” has the meaning given to it Clause 8.1.3.a);
 
“Domestic Merger” means the prior merger by acquisition of Avadel and FIHL under Chapter 3 of Part 9 of the Companies Act;
 
“Effective Date” means the date specified in the Final Order on which the consequences of the Merger as set out in regulation 19(1) of the Irish Regulations
and article L. 236-31 of the French Regulations are to have effect; as stated in Clause 11, the parties contemplate that the Effective Date is to be December 31,
2016;
 
“Effective Time” has the meaning given to it Clause 11;
 
“Equity-Linked Securities” means, with respect to any company, securities conferring access to the share capital of such company in the form of stock
options, unvested free shares, warrants or other rights to acquire ordinary shares (or the equivalent);
 
“FIHL” means FLAMEL IRISH HOLDINGS LTD, an Irish private company limited by shares incorporated under and governed by the laws of Ireland with
issued share capital of EUR100 comprising 100 ordinary shares of EUR1.00 each, all fully paid, and registered office located at Block 10-1, Blanchardstown
Corporate Park, Ballycoolin, Dublin 15 and registered under number 542076 in the CRO;
 
“Final Order” means the order made by the Irish High Court under regulation 14 of the Irish Regulations pursuant to which the Irish High Court approves
the completion of the Merger, confirms that the terms and conditions of the Merger are fair (both procedurally and substantively) to the Flamel shareholders,
and fixes the Effective Date;
 
“Free Share Rights” has the meaning given to it in Clause 8.1;
 
“French Commercial Code” means the French Code de commerce;
 
“French Regulations” means the French law no 2008-649 dated 3 July 2008 and the French decree no 2009-11 dated 5 January 2009 which have
implemented the Directive into French law under articles L.236-25 et seq. and R.236-13 et seq. of the French Commercial Code;
 
“Group” means the group of companies to which Flamel and Avadel belong as described prior to the Effective Date in the chart on page 1 of Appendix A;
 
“Independent Expert” has the meaning given to it in Clause 13;
 
“Irish Regulations” means the European Communities (Cross-Border Mergers) Regulations 2008 as amended by the European Communities (Mergers and
Divisions of Companies) (Amendment) Regulations 2011;
 
“Merger” means the cross-border merger by acquisition (absorption under French regulations) of the Acquired Company by the Acquiring Company
pursuant to the Irish Regulations and the French Regulations;
 
“Merger Agreement” means this common draft terms of the Merger;
 
“Merger Proxy Statement” means the proxy statement to be furnished to Flamel’s shareholders in connection with the meeting of Flamel shareholders at
which such shareholders will be asked to consider the Merger;
 
“NASDAQ” means the Nasdaq Global Stock Market;
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“Outstanding Stock Options” has the meaning given to it in Clause 8.1.2;
 
“Revised Constitution” means the constitution of Avadel to be in effect as of the Effective Date, substantially in the form of Appendix 15 hereto;
 
“Scientific Committee’s Stock Warrants” has the meaning given to it Clause 8.1.3.b);
 
“SEC” means the United States Securities and Exchange Commission;
 
“Share Exchange Ratio” means the share exchange ratio for the Merger as described in Clause 6.1;
 
“Share Issue” means the issue of the Acquiring Company New Shares; and

 
“Stock Warrants” means the Directors’ Stock Warrants, the Scientific Committee’s Stock Warrants and the Breaking Stick Holdings Stock Warrants.
 
1.2. Interpretation

 
a. Unless indicated otherwise in the Merger Agreement:

 
(i) words in any given gender also imply the other gender;
(ii) words in the singular also imply words in the plural, and vice versa;
(iii) the expressions “to this Merger Agreement”, “in this Merger Agreement”, “hereto” or “herein”, and their derivative forms or

similar expressions, relate to the Merger Agreement in its entirety.
 

b. References to this Merger Agreement and other documents shall be deemed as including all written amendments and other written
modifications made subsequently hereto.

 
c. References to Clauses and Appendices shall be interpreted as references to the Clauses and Appendices of this Merger Agreement, unless

indicated otherwise.
 
d. The headings of the Clauses and Appendices of this Merger Agreement are for ease of reference only and are not intended to form part of or

influence the meaning or interpretation of the Merger Agreement.
 
e. Any term defined with reference to another document shall have the meaning prescribed to it in such other document, save to the extent it is

inconsistent with this Merger Agreement, and any reference to another document shall be interpreted as meaning that document as it may be
amended or replaced after the date of signature of this Merger Agreement.

 
2. PREAMBLE
 
It has been proposed by the boards of directors of each of Flamel and Avadel that the Merger be effected.
 
The Parties have agreed to enter into this Merger Agreement to govern the proposed Merger pursuant to the French Regulations and the Irish Regulations.
 
This Merger Agreement comprises the common draft terms of the Merger which have been drawn up and adopted by the boards of directors of each of Flamel
and Avadel for the purposes of article R.236-14 of the French Regulations and regulation 5 of the Irish Regulations.
 
The Parties have noted that:
 

- French Regulations and the French Commercial Code provide for no procedure for compensating minority shareholders but provide that the
shareholders decide, by a special resolution, on the possibility of implementing a compensation procedure for minority shareholders where this
possibility is offered to shareholders of one of the companies involved in the cross-border merger through its applicable law;
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- Irish Regulations provide for a compensation procedure for minority shareholders but, in the absence of minority shareholder this procedure is

inapplicable;
 

- Consequently, the Parties have agreed that there is no need to have the shareholders rule upon a special resolution on the possibility of implementing
procedures for compensating minority shareholders; as such procedure is not applicable to the Merger between Flamel and Avadel.

 
Prior to the date of this Merger Agreement, Avadel effected the Domestic Merger to acquire FIHL. As a result of the Domestic Merger, Avadel became a
wholly owned subsidiary of Flamel.
 
Prior to the Effective Date, Avadel will (A) re-register as an Irish public limited company pursuant to Part 20 of the Companies Act, and (B) (i) adopt an
authorised share capital of $5,500,000 comprising 500,000,000 ordinary shares of $0.01 each and 50,000,000 preferred shares of $0.01 each, plus EUR25,000
comprising 25,000 deferred ordinary shares of EUR1.00 each; (ii) issue 100 ordinary shares of $0.01 each to Flamel, (iii) acquire and cancel by surrender the
existing 100 ordinary shares of EUR1.00 currently in issue; and (iv) issue 25,000 deferred ordinary shares of EUR1.00 each (the changes described in the
foregoing items (A) and (B) are referred to hereinafter as the “Avadel Legal Capital Changes”).
 
3. PARTIES: LEGAL FORM, CORPORATE NAME, REGISTERED OFFICE (article 5(a) of the Directive, article R.236-14 1° of the French

Commercial Code and regulation 5(2) of the Irish Regulations)
 
3.1. Acquiring Company
 
Avadel is a private company limited by shares incorporated under and governed by the laws of Ireland with issued share capital of EUR100 comprising 100
ordinary shares of EUR1.00 each, all fully paid and all owned directly by Flamel, and registered office located at Block 10-1, Blanchardstown Corporate
Park, Ballycoolin, Dublin 15 and registered under number 572535 in the CRO.
 
Avadel’s current fiscal year ends on 31 December and Avadel’s next fiscal year starts on 1 January.
 
Avadel’s shares are not listed on a regulated market and it has not previously offered financial securities to the public.
 
Save as otherwise set out in this Merger Agreement, Avadel has not created or issued any founder shares, bonds, non-voting preference shares, share options,
free shares or other securities representing rights to acquire any of its share capital.
 
On the Effective Date, Avadel’s authorised share capital shall amount to $5,500,000 and EUR25,000.
 
3.2. Acquired Company
 
Flamel is a French joint-stock company (société anonyme) with a share capital of EUR5,029,783 comprising 41,241,254 shares having a nominal value of
EUR0.12196, all fully paid and registered office located at Parc Club du Moulin à Vent, 33, avenue du Dr Georges Levy, 69200 Vénissieux, France,
registered with the Lyon Trade and Companies Register (RCS) under no. 379 001 530.
 
Flamel’s fiscal year runs from 1 January to 31 December.
 
In excess of ninety percent (90%) Flamel’s issued share capital is listed on the NASDAQ in the form of American Depositary Shares (ADSs), through the
Bank of New York Mellon, Flamel’s depositary agent.
 
As defined in Appendix 3.2 and in Clause 8, as of the date of this Merger Agreement, there were outstanding Equity-Linked Securities of Flamel under
which the holders thereof have rights to acquire an aggregate of 6,844,953 ordinary shares of Flamel (either directly or in the form of ADSs), which
represents approximately 16.6% of the number of ordinary shares of Flamel issued and outstanding as of the date of this Merger Agreement; such Equity-
Linked Securities have been granted to different categories of beneficiaries by Flamel’s Board of Directors pursuant to extraordinary meetings of Flamel
shareholders and the ordinary shares underlying such Equity-Linked Securities are unissued as of the date of this Merger Agreement and so are not recorded
in Flamel’s current issued share capital.
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3.3. Shareholding
 
The Acquiring Company and the Acquired Company are companies in the Group.
 
All of the Acquiring Company’s shares are currently held by the Acquired Company.
 
4. REASONS FOR AND PURPOSE OF THE MERGER
 
The Group plans to merge Flamel and Avadel to restructure the economic and legal organisation of its business.
 
Following consummation of the Merger, Flamel will be dissolved without going into liquidation and the French operational activities will be performed
through a French branch of Avadel. All assets and liabilities of Flamel will be assigned to Avadel.
 
The Group plans to effect the Merger for the following reasons:
 
- To ensure compliance with SEC and NASDAQ listing requirements:
 

Prior to 1 January 2016, Flamel relied on a foreign private issuer exemption to certain NASDAQ and SEC requirements applicable to the registration
of its ADSs for public sale in the U.S. and for listing on NASDAQ. However, upon becoming a “domestic issuer” for SEC reporting purposes on 1
January 2016, Flamel must now comply with these requirements. In certain cases, in particular with respect to corporate governance matters, these
requirements are not fully consistent with principles of French law applicable to sociétés anonymes such as Flamel, which limit the ability of a board
of directors of a French sociétés anonymes to delegate certain authority to committees and other persons in the manner contemplated by certain of
such requirements. Therefore, to avoid any possible concerns in this regard about the continued and long-term compliance with these NASDAQ and
SEC requirements, and therefore the continued and long-term listing of Flamel’s equity securities on NASDAQ so that its shareholders can continue
to participate in a liquid market, Flamel has determined that it is desirable to change its nationality, from a French company to an Irish company.

 
- Corporate governance issues:

 
The overall legal system applicable to companies incorporated under the laws of Ireland is more similar to the legal system of the United States than
to the legal system of France. The Irish legal system which will apply to Avadel as a public company following consummation of the Merger, like
the U.S. legal system, is a common law system rather than civil law system. Therefore, the Group’s management have determined that, if Flamel
changes its nationality to Ireland, its shareholders (the majority of whom are U.S. persons) will be more likely to understand the new legal system
(i.e., that of Ireland) that will govern the company in which they have invested as compared to the legal system of France.
 
Certain aspects of Flamel’s corporate governance procedures will provide Flamel’s management with increased flexibility in completing transactions
that involve the issuing or redemption of Avadel’s ordinary shares.

 
- Operational effectiveness:

 
In 2014, the Board of Directors of Flamel approved the sale of all of the Group’s intellectual property to Flamel Ireland Limited, Flamel’s wholly-
owned operational subsidiary, which is now a 100% subsidiary of Avadel by virtue of the Domestic Merger. Given the attractive nature of the
business environment in Ireland and given that the Group’s IP and related functions are located in Ireland, the Group’s management believes that this
supports the Group’s business case to complete the Merger as it will allow for synergies within the Group and improve the efficiency of its
management and supporting services. These centralised functions will help to unify the Group wide decision-making process, thereby helping to
ensure its customers receive safe and effective products.

 
5. TRANSFER OF ALL FLAMEL’S ASSETS AND LIABILITIES (article 2.2. of the Directive)
 
On the Effective Date, as specified in Clause 11, Flamel, on being dissolved without going into liquidation, will transfer all of its assets and liabilities to
Avadel pursuant to article L.236-3 I of the French Commercial Code and regulation 19(1) of the Irish Regulations.
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6. EXCHANGE RATIO AND TERMS OF ACQUIRING COMPANY NEW SHARES (articles 5 (b), (c) and (e) of the Directive)

 
6.1. Share exchange ratio

 
The Share Exchange Ratio agreed by each of the boards of directors of Flamel and Avadel corresponds to one Acquiring Company New Share for one
Acquired Company Share.
 
The Share Exchange Ratio has been calculated based on the number of Acquired Company Shares in issue as of the date hereof.
 
The ordinary shares in Avadel that Flamel holds immediately prior to consummation of the Merger will vest in Avadel by operation of law and will be
subsequently cancelled.
 
6.2. No cash payment to Acquired Company shareholders
 
No cash payment shall be made by the Acquiring Company to the Acquired Company shareholders in respect of their Acquired Company Shares or the
transfer of the Acquired Company’s assets and liabilities to the Acquiring Company pursuant to the Merger.
 
Article 11 of the Acquired Company’s bylaws states, among other things, that:

 
“Each time it is necessary to hold several shares to exercise any right, the isolated shares or shares in a number less than the one
required number, shall give no right to their holders against the Company [i.e. Flamel]; the shareholders shall, in this case, be
personally responsible for the gathering of the necessary number of shares.”

 
For avoidance of doubt, such Article 11 shall apply to any isolated shares to the extent relevant under applicable law.
 
6.3. Valuations of the Acquiring Company and the Acquired Company used for the determination of the Share Exchange Ratio

 
The Share Exchange Ratio is based on the fair market value of the Acquiring Company and on the fair market value of the Acquired Company. In evaluating
these components in the determination of the Share Exchange Ratio and in establishing the conditions of the Merger generally, as noted in Clause 9, the
Acquiring Company and the Acquired Company used the Parties’ financial statements as of 31 December 2015 (in the case of the Acquired Company) and 29
February 2016 (in the case of the Acquiring Company). Accordingly, the Parties took into consideration that, as of 29 February 2016, Avadel had no retained
profits or losses. Moreover, the Parties have also noted that (i) as of the date of this Agreement and as of the Effective Time, any and all assets and liabilities
that may be owned or owed (as applicable) by Avadel will be indirectly the assets and liabilities of Flamel, because Avadel is a wholly owned subsidiary of
Flamel, and (ii) in view of the economic reality described in the foregoing item (i), the beneficial interest of the shareholders of Avadel after the Merger in the
assets and liabilities of Flamel and in the assets and liabilities of Avadel will not change as a result of the Merger.
 
6.4. Terms relating to the allotment and issue of Acquiring Company New Shares

 
6.4.1. On the Effective Date, the Acquiring Company shall allot and issue Acquiring Company New Shares credited as fully paid to the Acquired Company

shareholders on the basis of the Share Exchange Ratio and otherwise on the terms and conditions set out in this Merger Agreement.
 

6.4.2. The Acquiring Company New Shares will rank pari passu in all respects with all other Acquiring Company Shares in issue on the Effective Date,
including, where the record date for determining entitlements is on or after the Effective Date, the right to all dividends and other distributions (if
any) declared, made or paid by the Acquiring Company on the Acquiring Company Shares. No special rights or conditions will affect this entitlement
of the Acquiring Company New Shares (or the holders thereof) in respect of dividends or distributions declared, made or paid on the ordinary share
capital of the Acquiring Company where the record date for determining entitlement to such dividends or distributions is on or after the Effective
Date.
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6.4.3. An application will be made to have the Acquiring Company New Shares admitted to trading on the NASDAQ as from the Effective Date.

 
6.5. Increase in Avadel’s issued share capital
 
As a consequence of the Merger, Avadel will increase its issued share capital (which, immediately prior to the Merger, will consist, as a result of the Avadel
Legal Capital Changes, of 100 ordinary shares of $0.01 each and 25,000 deferred ordinary shares of EUR1.00 each) by allotting and issuing the Acquiring
Company New Shares. The Acquiring Company New Shares will be issued at a premium to their nominal value equal in aggregate to the difference between
the net book value of the transferred assets and liabilities and the nominal value of the Acquiring Company New Shares at the Effective Date.
 
7. SHARES OR OTHER SECURITIES IN THE ACQUIRED COMPANY TO WHICH SPECIAL RIGHTS OR RESTRICTIONS ATTACH

 
7.1. All of the Acquired Company Shares rank pari passu with each other and accordingly:
 

(a) no Acquired Company Shares, and no Acquired Company shareholder, is subject to special rights or restrictions; and
 
(b) no measures are proposed under the Merger by which any Acquired Company Shares or any Acquired Company shareholder would be

subject to any special rights or restrictions.
 

7.2. Save as disclosed in Clause 8 with respect to the Outstanding Stock Options, Stock Warrants and Free Share Rights, the Acquired Company has not
issued any equity securities or Equity-Linked Securities other than Acquired Company Shares and accordingly no measures are required or proposed
under the Merger concerning holders of any such securities.
 

7.3. No shares or securities will be issued by the Acquiring Company under the Merger other than the Acquiring Company New Shares. All of the
Acquiring Company New Shares will rank pari passu with each other and no special rights or restrictions will apply to any of the Acquiring
Company New Shares to be issued pursuant to the Merger.

 
8. PROPOSAL IN RELATION TO OUTSTANDING STOCK OPTIONS, WARRANTS, FREE SHARE RIGHTS AND OTHER

OUTSTANDING AUTHORITIES TO ISSUE SECURITIES
 

8.1. Equity-Linked Securities
 

8.1.1. Free Share Rights
 

Flamel has approved various free share plans (plans d’actions gratuites) pursuant to articles L 225-197-1 and seq. of the French Commercial Code, under
which certain employees and corporate officers of Flamel and its subsidiaries were granted the right to be awarded shares for no consideration after the expiry
of the relevant vesting period.
 
The shareholders of Flamel will be requested, at the next general meeting, to authorise the Board of Directors to grant up to 750,000 shares under the 2016
free share plan to employees and corporate officers of Flamel and its subsidiaries.
 
Appendix 3.2 details the outstanding rights to free allocation of shares under the existing free share plans, which correspond to the free shares that have not
yet vested as at the date hereof together with the free shares to be granted under the Flamel 2016 free share plan (such outstanding rights being together
referred to as the “Free Shares Rights”).
 
The Acquiring Company will be substituted for the Acquired Company with regard to its obligations towards the beneficiaries of Free Share Rights. The
rights of the beneficiaries of the Free Share Rights to receive free shares of the Acquired Company will be converted into rights to receive ordinary shares of
the Acquiring Company, on the same terms and conditions.
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Considering the Share Exchange Ratio, the number of ordinary shares of the Acquiring Company to which each beneficiary will be entitled pursuant to a
given allocation plan will correspond to the number of ordinary shares of the Acquired Company to which such beneficiary would have been entitled pursuant
to the relevant plan.
 

8.1.2. Stock Option Plans
 
Flamel has approved various stock option plans (plans d’options de souscription d’actions) pursuant to articles Articles L.225-177 et seq. of the French
Commercial Code, under which certain employees and corporate officers of Flamel and its subsidiaries were granted the right to subscribe for new shares of
Flamel to be issued in the form of a share capital increase or to purchase existing shares of Flamel resulting from a buyback of shares after the expiry of the
relevant vesting period.
 
The shareholders of Flamel will be requested, at the next general meeting, to authorise the Board of Directors to grant stock options to purchase up to
1,500,000 shares under the Flamel 2016 stock option plan to employees and corporate officers of Flamel and its subsidiaries.
 
Appendix 3.2 details the outstanding stock options under the existing stock option plans, which correspond to the stock options that have not vested as at the
date hereof (such outstanding stock options, together with the stock options to be granted under the Flamel 2016 stock option plan, are referred to as the
“Outstanding Stock Options”).
 
The Outstanding Stock Options shall be converted into options to purchase ordinary shares of the Acquiring Company, on the same terms and conditions.
Considering the Share Exchange Ratio:
 

· the number of ordinary shares of the Acquiring Company to which each Outstanding Stock Option holder will be entitled to subscribe pursuant
to a given stock option plan will correspond to the number of ordinary shares of the Acquired Company to which such holder would have been
entitled to subscribe under the relevant plan;
 

· the subscription price per ordinary share of the Acquiring Company will be equal to the subscription price per ordinary share of the Acquired
Company.

 
8.1.3. Stock Warrants

 
a. Directors’ Stock Warrants (“BSA administrateurs”)
 

Flamel has granted stock warrants (bons de souscription d’actions) conferring the right after the expiry of the relevant vesting period to subscribe to newly
issued ordinary shares of Flamel in the form of ADSs at a determined price (the exercise price) before the defined expiration date to some of its current and
former directors.
 
The shareholders of Flamel will be requested, at the next general meeting, to authorise the Board of Directors to issue warrants to purchase up to 350,000
shares to non-employee directors of Flamel and its subsidiaries.
 
Appendix 3.2 details the outstanding directors stock warrants, which, together with the directors stock warrants to be issued pursuant to the next general
meeting’s authorisation, are referred to as the “Directors’ Stock Warrants”).
 
The Directors’ Stock Warrants shall, on the Effective Date, be converted into warrants to purchase ordinary shares of the Acquiring Company, on the same
terms and conditions. Considering the Share Exchange Ratio:

 
· the number of ordinary shares of the Acquiring Company to which each Directors’ Stock Warrant holder will be entitled to subscribe pursuant

to a given Directors’ Stock Warrant plan will correspond to the number of ordinary shares of the Acquired Company to which such bearer
would have been entitled to subscribe under the relevant plan;
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· the subscription price per ordinary share of the Acquiring Company will be equal to the subscription price per ordinary share of the Acquired

Company.
 

b. Scientific Committee’s Stock Warrants
 

Flamel has granted stock warrants (bons de souscription d’actions) conferring the right after the expiry of the relevant vesting period to subscribe to newly
issued ordinary shares of Flamel in the form of ADSs at a determined price (the exercise price) before the defined expiration date to some former members of
its Scientific Committee, as detailed in Appendix 3.2 (the “Scientific Committee’s Stock Warrants”).
 
The Scientific Committee’s Stock Warrants shall, on the Effective Date, be converted into warrants to purchase ordinary shares of the Acquiring Company, on
the same terms and conditions. Considering the Share Exchange Ratio:

 
· the number of ordinary shares of the Acquiring Company to which each Scientific Committee’s Stock Warrant holder will be entitled to

subscribe pursuant to a given Scientific Committee’s Stock Warrant plan will correspond to the number of ordinary shares of the Acquired
Company to which such bearer would have been entitled to subscribe under the relevant plan;

 
· the subscription price per ordinary share of the Acquiring Company will be equal to the subscription price per ordinary share of the Acquired

Company.
 

c. Breaking Stick Holdings (formerly known as Eclat Holdings) Warrants (Deerfield) (“BSA Eclat”)
 
Flamel has granted to Eclat Holding LLC stock warrants (bons de souscription d’actions) conferring the right to purchase from Flamel ADSs or restricted
ADS, as the case may be, each representing an ordinary share at a determined price (the exercise price) before the defined expiration date, as detailed in
Appendix 3.2 (the “Breaking Stick Holdings Warrants”).

 
The Breaking Stick Holdings Warrants shall, on the Effective Date, be converted into warrants to purchase ordinary shares of the Acquiring Company, on the
same terms and conditions. Considering the Share Exchange Ratio:

 
· the number of ordinary shares of the Acquiring Company to which each Breaking Stick Holdings Warrant holder will be entitled to subscribe

pursuant to a given Breaking Stick Holdings Warrant plan will correspond to the number of shares of the Acquired Company to which such
holder would have been entitled to subscribe under the relevant plan;

 
· the subscription price per ordinary share of the Acquiring Company will be equal to the subscription price per share of the Acquired Company.

 
8.1.4. Avadel authority

 
Prior to the Effective Date, Avadel shareholder authority will be sought to enable the issuance of its ordinary shares in respect of the outstanding Free Share
Rights, the outstanding Stock Options, the outstanding Directors’ Stock Warrants, the Scientific Committee’s Stock Warrants and the Breaking Stick Holdings
Warrants. Such Avadel shareholder authority is referred to as the “Avadel Shareholder Equity-Linked Securities Issuance Authority”.
 
8.2. Other outstanding authorities to issue securities
 
The shareholders of Flamel authorised the Board of Directors:
 

a) on 26 June 2015, to issue 350,000 stock warrants, for a 18 months period (i.e. expiring on 26 December 2016); this authorisation was
partially utilised and remains valid for the issuance of up to four warrants as of the date hereof;
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b) on 26 June 2015, to issue 250,000 free shares, for a 38 months period (i.e. expiring on 26 August 2018) this authorisation has not been used

as of the date hereof and is therefore still in force.
 

c) the shareholders of Flamel authorised the Board of Directors, on 26 June 2015, to issue 2,000,000 new ordinary shares in the form of ADSs,
for a 18 months period (i.e. expiring on 26 December 2016); this authorisation has not been used as of the date hereof and is therefore still
in force.

 
All outstanding authorities as described in Clauses 8.2 are expected to be superseded and replaced by the authorities to be granted by the next general meeting
expected to be held during the second half of 2016. Any new authorities that may thus be granted by the next general meeting shall be transferred to the
Acquiring Company which shall enforce such authorities subject to its applicable laws and Revised Constitution.
 
9. DATE OF THE PARTIES’ FINANCIAL STATEMENTS USED TO ESTABLISH THE CONDITIONS OF THE MERGER (article 5(l) of

the Directive, article R.236-14 8° of the French Commercial Code and regulation 5(k) of the Irish Regulations)
 
The Parties’ financial statements used to establish the conditions of the Merger are:
 

- in the case of the Acquired Company, the annual financial statements for the period ended 31 December 2015, which have been approved by
Flamel’s Board of Directors and filed with the SEC on 15 March 2016; and;

 
- in the case of the Acquiring Company, the unaudited interim accounts as at and for the period ended 29 February 2016.

 
10. CONDITIONS PRECEDENT
 
The Merger shall not be completed unless each of the following conditions precedent shall have been satisfied:
 
‒ Flamel shall have submitted the Merger Proxy Statement to the Irish High Court;

 
‒ Avadel’s shareholder shall have approved the Merger and this Merger Agreement;
 
‒ Avadel’s shareholder shall have approved the Revised Constitution;
 
‒ Flamel’s shareholders shall have approved the Merger and the Merger Agreement;
 
‒ the clerk of the commercial court of Lyon shall have duly issued a legality certificate in respect of Flamel’s participation in the Merger after the

Flamel shareholders approve the Merger;
 
‒ Avadel shall have advised the Irish High Court that, based on the Final Order, Avadel will rely upon the exemption from U.S. securities law

registration available under Section 3(a)(10) under the U.S. Securities Act of 1933 and it will not register the Acquiring Company New Shares under
that Act;

 
‒ by placing advertisements in the CRO gazette and the international editions of The Financial Times and The Wall Street Journal, and/or such other

publications as the Irish High Court shall order, Flamel shall have given its shareholders prior notice of the hearing of the Irish High Court at which
such Court will consider the Merger for purposes of approval thereof, and such notice shall state that the Flamel shareholders may attend the hearing
and may have an opportunity to be heard at such hearing;

 
‒ the Irish High Court shall have issued the Final Order;

 
‒ Avadel shall have given full effect to the Avadel Legal Capital Changes;

 
‒ Avadel’s shareholder shall have granted the Avadel Shareholder Equity-Linked Securities Issuance Authority; and
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‒ as contemplated by Clause 11, the persons who are the directors and officer of Flamel immediately prior to and at the Effective Time shall have been

appointed, immediately prior to and at the Effective Time, as the only directors and officers, of Avadel.
 
11. MERGER AND EFFECTIVE DATE (articles 5(f) and 12 of the Directive, article L.236-31° of the French Commercial Code and regulation

14(4) of the Irish Regulations)
 
The Parties contemplate that the Effective Date will be 31 December 2016, subject to any modification due to the approval of the Irish High Court and the
satisfaction of the conditions precedent, as outlined in clause 10. The Parties expressly agree that from an accounting and tax perspective, the Merger shall
take effect on the Effective Date.
 
The Merger will become effective at 11:59:59 pm Central European Time on the Effective Date (the “Effective Time”), unless the Parties otherwise agree,
when the consequences of the Merger as set out in regulation 19 of the Irish Regulations and/or article L.236-31 of the French Regulations when the
following consequences will take effect:
 

- the assets and liabilities of Flamel will be transferred to Avadel;
 
- Flamel will be dissolved without going into liquidation;
 
- all legal proceedings pending by or against Flamel shall be continued with the substitution for Flamel of Avadel as a party;
 
- the rights and obligations arising from the contracts of employment of Flamel employees will be transferred to Avadel;
 
- every contract, agreement or instrument to which Flamel is a party shall, notwithstanding anything to the contrary contained in such contract,

agreement or instrument, be construed and have effect as of:

o Avadel had been a party thereto instead of Flamel;
 

o for any reference (however worded and whether implied) to Flamel there be substituted a reference to Avadel; and,
 
o any reference (however worded and whether implied) to the directors, officers, representatives or employees of Flamel, or any of them,

were respectively, a reference to the directors, officers, representatives or employees of Avadel or to such directors, officers, representatives
or employees of Avadel as Avadel nominates for that purpose or, in default of nomination, to the director, officer, representative or
employee of Avadel who corresponds as nearly may be to the first-mentioned director, officer, representative or employee;

 
- every contract, agreement, or instrument to which Flamel is a party becomes a contract, agreement or instrument between Avadel and the

counterparty with the same rights, and subject to the same obligations, liabilities and incidents (including rights of set-off), as would have been
applicable thereto if such contract, agreement or instrument had continued in force between Flamel and the counterparty, and any money due or
owing (or payable) by or to Flamel under or by virtue of any such contract, agreement or instrument shall become due and owing (or payable) by or
to Avadel instead of Flamel;

 
- an offer or invitation to treat made to or by Flamel before the Effective Date shall be construed and have effect, respectively, as an offer or invitation

to treat made to or by Avadel;
 
- the shares in Avadel owned by Flamel immediately prior to the consummation of the Merger will be surrendered for nil consideration and cancelled;

and
 

- prior to the Effective Time, Flamel and Avadel shall jointly take all such action as may be necessary to cause the persons who are the directors and
officer of Flamel immediately prior to the Effective Time, (a) to be appointed, immediately prior to and at the Effective Time, as the only directors
and officers, respectively, of Avadel, and (b) to continue to be the only directors and officers, respectively, of Avadel from and immediately after the
Effective Time, in each case until their respective successors shall thereafter have been duly elected, designated or qualified, or until their earlier
death, resignation or removal in accordance with the Revised Constitution (as it may be amended from time to time) and Irish law.
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In any case, as of the Effective Date, from legal, accounting and tax standpoints, the Parties acknowledge that all the Acquired Company’s assets and
liabilities will be acquired and assumed by the Acquiring Company. A diagram of the structure of the Group after the Effective Date is set forth in the chart on
page 2 of Appendix A.
 
12. SPECIFIC RIGHTS AND MEASURES (article 5(g) of the Directive, article R.236-14 5° of the French Commercial Code and regulation 5(2)

(f) of the Irish Regulations)
 
In compliance with article R.236-14 5° of the French Commercial Code and regulation 5(2)(f) of the Irish Regulations, no special rights are granted to the
Parties’ individual shareholders or holders of either securities other than shares or other rights that could be the object of special remuneration. In addition, no
particular measures for such persons are either proposed or provided for.
 
13. SPECIAL ADVANTAGES (articles 5(h) and 8 with reference to article 15 of the Directive)
 
In compliance with article R.236-14 6° of the French Commercial Code and regulation 5(2)(g) of the Irish Regulations, no special advantages were or are
granted to the members of the administrative, management, supervisory or controlling bodies of the Parties on the occurrence of the Merger. In addition, no
particular measures were either proposed or provided for with respect to said persons.
 
In accordance with the combined provisions of articles L. 236-25, L. 236-10 and L. 225-147 of the French Commercial Code and regulation 7 of the Irish
Regulations, upon joint request of the Parties, EY has been appointed on 25 April 2016 as merger appraiser (the “Independent Expert”) for the purposes of
preparing a report on the terms and conditions of the Merger.
 
Accordingly, no advantage is granted and no amount or benefit has been or will be paid or given to the Independent Expert except for its fees which amount
to EUR 55,000.
 
14. FORESEEABLE IMPACTS ON EMPLOYEES (article 5(d) of the Directive, article R.236-14 11° of the French Commercial Code and Part

3 of the Irish Regulations)
 
Flamel’s Works Council has been informed and consulted on the planned Merger on a meeting that took place on 29 February 2016, and rendered a positive
opinion on 8 March 2016. The opinion of the Works Council is set out in Appendix 14.
 
14.1. Employment contracts
 
Pursuant to article 14.4 of the Directive and the provisions of article L. 1224-1 of the French Labour Code all employment contracts binding Flamel will, at
the Effective Date of the Merger, be transferred to the French branch of Avadel, including all the rights and obligations attached thereto and the French branch
shall own all legal certificates issued by French authorities, required for the occupation of employees in France.
 
From a legal standpoint, the Merger has no effect on the individual status of Flamel’s employees; the employment contracts of Flamel’s employees will
continue to exist on the basis of the agreed terms and conditions.
 
The employment contracts of Flamel’s employees will be automatically transferred to Avadel, which will become their new employer by operation of law.
The employment relationship between Avadel and the transferred employees will continue to be governed by French law. The Merger shall not have any
impact on the existing jobs of Flamel’s employees in France.
 
In the framework of this Merger, the seniority acquired by the employees within Flamel will be carried over to Avadel. Moreover, they will keep the rights
and obligations of their employment contract, including their position, qualification and compensation.
 
Likewise, there will be no effect on working conditions for the French staff.
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14.2. Collective bargaining agreements
 
In accordance with its activity, Flamel currently applies the national collective bargaining agreement for chemicals industries (the “CBA”). This CBA will
remain effective after the completion of the Merger for employees subject to French law.
 
The Merger will have no impact on the CBA, which will remain the same as the one currently in force, insofar as the employees will continue to carry on the
same activity in France within the French branch.
 
As from the Effective Date, the CBA will therefore continue to apply, by operation of law, to the employees of Avadel’s French branch.
 
Avadel does not have a CBA with its employees.
 
14.3. Collective company-wide agreements
 
Flamel currently applies a collective company-wide agreement the “Work-time adjustment & reduction (ARTT) agreement of 28 July 2000”.
 
As from the Effective Date, the collective company-wide agreement applicable to Flamel will be automatically called into question due to the Merger,
meaning that said agreement shall remain in effect until the entry into force of an agreement replacing it or, failing which, for a maximum duration of 15
months. Where the agreement thus called into question has not been replaced by a new agreement within the period of 15 months, the employees shall keep
the individual benefits they have acquired under the agreement, upon the expiration of said period..
 
Until the Effective Date, Flamel’s employees will continue to benefit from the provisions of the agreement currently in force for a period of up to 15 months.
 
14.4. Customs, atypical agreements, and unilateral commitments aside from supplementary pension, health and benefits plans
 
Appendix 14.4 sets out the list of customs and unilateral commitments in force within Flamel as of the date hereof.
 
Flamel’s customs, atypical agreements and unilateral commitments do not fall within the scope of article L. 2261-14 of the French Labour Code.
 
Consequently, as from the Effective Date, they are transferred to Avadel by operation of law and are enforceable against Avadel. The customs, atypical
agreements and unilateral commitments in force within Flamel are maintained for the French employees of Avadel’s French branch.
 
14.5. Employee profit sharing and company saving plans
 

14.5.1.Profit sharing
 
Flamel entered into an employee profit-sharing agreement dated 9 April 2015, effective as from 1 January 2015. The amount of the profit-sharing reserve is
calculated according to the statutory formula.
 
As from the Effective Date, the profit sharing agreement shall continue to apply for the French employees of Avadel’s French branch.
 

14.5.2.Company savings plans
 
Flamel set up a company savings plan (plan d’épargne d’entreprise or “PEE”) on 9 April 2015 and a collective pension savings plan (plan d’épargne pour la
retraite collectif or “PERCO”) on 9 April 2015.
 
As from the Effective Date, these savings plans in favour of Flamel’s employees will continue to apply after the Merger insofar as Avadel will have neither a
PEE nor a PERCO.
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14.6. Staff representative bodies and/or works councils
 
Avadel has no works council.
 
Flamel has the following staff representative bodies:
 

- A Single Staff Delegation (“SSD”) elected on 9 July 2015 ;
- An Occupational Health & Safety Committee.

As from the Effective Date, Avadel’s French branch will become an establishment distinct from the Acquiring Company within the meaning of the staff
representation rules. Consequently, the Merger will not have any impact on the current structure of the staff representative bodies.
 
The staff representation after the Merger will therefore be as follows:
 

- The offices of the staff delegates within the SSD will continue within Avadel’s French branch.
 

- The offices of the works council members within the SSD will continue within Avadel’s French branch.
 

- The offices of the appointed members of the Occupational Health & Safety Committee will continue within Avadel’s French branch.
 

However, as the Acquiring Company is not a French company, there will be Staff Delegation representatives within the Acquiring Company’s governing
body.
 
14.7. Supplementary pension, health and benefits schemes
 
Flamel put in place a health and benefits scheme with HUMANIS dated 22 December 1999, a benefits scheme with the insurer ALLIANZ dated 22 December
1997, and a CGRCG pension scheme with the insurer HUMANIS dated 3 October 1990.
 
As from the Effective Date, the effects of the supplementary pension, health and benefits schemes currently applying to Flamel’s employees shall continue
and apply to the employees of Avadel’s French branch.
 
15. ACQUIRING COMPANY’S ARTICLES OF ASSOCIATION (article 5(i) of the Directive, article R.236-14 9° of the French Commercial

Code and regulation 5(2)(h) of the Irish Regulations)
 
On the Merger becoming effective, the Acquiring Company’s articles of association will be amended.
 
The Acquiring Company’s Revised Constitution which will be in place as of the Effective Time is attached hereto at Appendix 15.
 
16. PROCEDURE REGARDING EMPLOYEES’ PARTICIPATION RIGHTS (article 5(j) of the Directive, article R.236-14 10° of the French

Commercial Code, article L.2371-2 of the French Labour Code and Part 3 of the Irish Regulations)
 
According to article L.2371-2 of the French Labour Code, as there is no employee’s participation (i.e., employee representatives on the company management
or supervisory board) in both Flamel and Avadel, a Special Negotiation Body, normally required to negotiate an agreement with the representatives on the
means of employees’ involvement after the Merger, need not be implemented.
 
17. INDICATIONS IN VIEW OF VALUING THE ASSETS AND LIABILITIES AND REPRESENTATIONS RELATING THERETO (article

5(k) of the Directive, article R.236-14 7° of the French Commercial Code and regulation 2(j) of the Irish Regulations)
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17.1. Representations with respect to the valuation of the assets and liabilities that are being transferred to Avadel
 
Avadel shall adopt and continue the book values of the assets and liabilities of Flamel as recorded in Flamel’s annual financial statements at the Effective
Date.
 
Avadel shall allocate and record all the assets and liabilities transferred by Flamel in accordance with applicable accounting standards.
 
17.2. Representations relating to the business (fonds de commerce)
 
The Acquired Company is the owner of its business having created it on 21 July 1990.
 
17.3. Representations relating to the lease
 
The Acquired Company rents premises at Parc Club du Moulin à Vent, 33, avenue du Dr Georges Levy, 69200 Vénissieux (France) pursuant to commercial
lease (“bail commercial”) agreements as follows:
 

- Building 20 (2400m²) - commercial lease agreement dated 1 January 2016 and signed with SCI Paris Provinces Properties (433 741 188 RCS Paris).
The annual rent is EUR145,000 excluding VAT and rental costs.

 
- Building 30 (1188m²) - commercial lease agreement dated 16 April 2004, renewed as of 1 April 2013 and signed with SCI Parc du Moulin à Vent

(795 175 330 RCS Paris). The annual rent is EUR133,674.76 excluding VAT and rental costs.
 
- Building 32 (1188m²) - commercial lease agreement dated December 1, 2006, renewed as of 1 April 2016 and signed with SCI Parc du Moulin à

Vent (795 175 330 RCS Paris). The annual rent is EUR151,675.60 excluding VAT and rental costs.
 
- Building 54 (636m²) - commercial lease agreement dated 29 March 2004 and signed with SCI Parc du Moulin à Vent (795 175 330 RCS Paris). The

annual rent is EUR69,249.72 excluding VAT and rental costs.
 
The Acquired Company operates its business and has its registered office at the premises rented through the commercial lease agreements.
 
The Acquiring Company declares that it will have registered its French branch with the clerk of the competent French commercial court prior to the Effective
Date. Consequently, at the Effective Date, the commercial lease agreement shall be automatically transferred to the Acquiring Company and it shall operate
the business of its French branch at such address and have its French branch’s registered office at such address.
 
17.4. Representations relating to intellectual property rights
 
The Acquired Company owns no intellectual property rights.
 
17.5. Representations relating to cases of litigation
 
As a result of the Merger, both pending cases of litigation and possible future cases of litigation involving Flamel will be transferred to Avadel.
 
There are no current proceedings or litigation involving Flamel;
 
18. REPRESENTATIONS AND PROVISIONS AS REGARDS THE INTERIM PERIOD
 
Since 1 January 2016, no material events, other than those publicly disclosed by Flamel, have occurred.
 
19. TAX REGIME
 
19.1. Registration duties in France
 
The Merger, involving a French legal entity that is liable to corporate income tax and an Irish limited company will automatically benefit from the provisions
of article 816 of the CGI. The cost of registration is EUR 500.
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19.2. Value Added Tax (hereinafter referred to as “VAT”) and Irish registration duties
 
Pursuant to the provisions of article 257 bis of the French tax code, the Acquiring Company is deemed to continue the Acquired Company’s legal personality
and will henceforth be subrogated in the Acquired Company’s rights and obligations.
The Acquired Company will transfer to the Acquiring Company any and all of its VAT credits at the Effective Date.
 
Moreover, the legal representative of the Acquiring Company undertakes that the Acquiring Company will make any VAT recaptures which would have been
made by the Acquired Company if it had continued to perform its activity.
 
Finally, in accordance with article 257 bis of the French tax code, the supply of goods and services undertaken within the framework of the Merger are not
subject to VAT.
 
To this end, pursuant to the French administrative guidelines published under the reference BOFIP, BOI-TVA-DECLA-20-30-20, section n°20 dated 12
September 2012, the representative of the Acquiring Company and the Acquired Company hereby undertake to ensure that both companies mention on the
line “Other non-taxable transactions” (“Autres opérations non-imposables”) of their respective VAT return filed for the period encompassing the Effective
Date, the total amount, VAT excluded, related to the transfer.
 
19.3. Corporate income tax
 
The Parties’ intention is for the Merger to benefit from the exemption from corporate income tax as provided for in article 210 A of the French tax code.
 
Subject to the condition that a tax ruling is granted by the French tax authorities in accordance with article 210 C of the French tax code allowing to apply the
tax regime provided under article 210 A of that code,, and unless provided otherwise under the terms of such ruling, the Parties undertake the following:
 

· The Acquiring Company expressly undertakes to respect the following commitments, through its French permanent establishment and for the Assets
and Liabilities received from the Acquired Company:

 
o To take over in its liabilities the provisions of the Acquired Company which were subject to deferred taxation and which do not become without

purpose because of the Merger;
 

o To replace the Acquired Company for the reinstatement of the results which taxation has been deferred to the latter;
 

o To calculate the capital gains arising subsequently upon the sale of non-depreciable fixed assets contributed to it on the basis of the value which
such assets had, from a tax standpoint, in the books of the Acquired Company;

 
o To reinstate in its taxable profits the capital gains possibly generated on the depreciable assets transferred, according to the terms and conditions of

paragraph 3 of article 210 A of the French tax code;
 

o To include in its balance sheet the items other than fixed assets for the value they had, from a tax standpoint, in the books of the Acquired
Company. Failing this, it will include in its income for the fiscal year of the Merger, the profit corresponding to the difference between the new
value of such items and the value they had, from a tax standpoint, in the books of the Acquired Company;

 
o To respect any commitments taken by the Acquired Company for tax purposes upon prior transactions.

 
· Considering that the Merger is performed on the basis of the net book value, the Acquiring Company also undertakes to respect the following

commitments, through its French permanent establishment and under the conditions abovementioned:
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o To take over in the balance sheet of its French permanent establishment, for the fixed assets, the accounting records of the Acquired Company,

making a breakdown between their initial value, the depreciation charges and the provisions for impairment;
 

o To continue to calculate the depreciation charges on the basis of the initial value of the assets in question in the books of the Acquired company;
 

o To reinstate the depreciation for tax purposes in the same conditions as would have done the Acquired Company.
 

· The Acquiring Company undertakes to respect, through its French permanent establishment and under the conditions abovementioned, the
commitments provided for by article 54 septies of the French tax code, and in particular:

 
o To attach to its annual corporate income tax return, a statement complying with the model provided by the French tax authorities and outlining for

each transferred type of items, the information required to calculate the taxable result upon subsequent sale of the transferred elements. This
statement will be also attached to the French corporate income tax return of cessation of activity of the Acquired Company;

 
o To hold at the French tax authorities disposition a register of capital gains on non-depreciable fixed assets subject to a tax deferral, outlining the

date of the Merger, the nature of the transferred assets, their original book value, their tax value for the calculation of capital gains and their transfer
value.

 
· Finally, the Acquiring Company shall file on behalf of the Acquired Company with the French tax authorities, within forty five days of completion of

the Merger, a copy of the declaration of discontinuance of its activity in France, and within sixty days of completion of the Merger, a corporate income
tax return for the current fiscal year.

 
19.4. U.S. Federal Income Tax Considerations.
 
Each of Flamel and Avadel intend (i) for U.S. federal income tax purposes, that the Merger qualifies as a “reorganization” described in Section 368(a) of the
Internal Revenue Code of 1986, as amended (the “Code”); (ii) that this Merger Agreement constitute a “plan of reorganization” within the meaning of Section
1.368-2(g) of the regulations promulgated under the Code; and (iii) that Flamel and Avadel will each be a “party to the reorganization” within the meaning of
Section 368(a) of the Code.
 
20. MISCELLANEOUS/FINAL PROVISIONS
 
20.1. Jurisdiction
 
The competent jurisdiction for any and all disputes resulting from this Merger or in connection therewith will be the Irish High Court.
 
20.2. Severability
 
If certain provisions of this Merger Agreement were to either be or become partially or fully invalid or inapplicable or if the Merger Agreement were to be
incomplete, that would not infringe on the validity of the other provisions.
 
The Parties undertake to replace the invalid or inapplicable provision or complete the agreement with an appropriate provision that, insofar as legally
acceptable, is the closest to what the Parties wanted or would have wanted according to the meaning and the purpose of the Merger Agreement if they had
taken the point in question into account.
 
20.3. Appendices
 
The appendixes referred to herein form an integral part of the Merger Agreement. The followings are the appendixes to the Merger Agreement:
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Appendix A Group Structure Chart prior to consummation of the Merger
  
Appendix 3.2 Flamel Technologies S.A. ordinary shares outstanding and ordinary shares issuable pursuant to Equity-Linked Securities (as of the

date of signing the Common Draft Terms of the Merger);
  
Appendix 6.3 Methods used to determine the Share Exchange Ratio (including the valuation methods used for the evaluation of the assets and

liabilities of the Acquired Company and of the Acquiring Company)
  
Appendix 14 Flamel’s Works Council opinion
  
Appendix 14.4 List of customs and unilateral commitments in force within Flamel as of the date hereof
  
Appendix 15 Revised Constitution of Avadel
  
 
 

[The signature page follows]
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At Dublin, Ireland,
 
On the Twenty-Seventh (27) day of May 2016
 
 
 
Seven (7) original copies.
 
 
 
 
 
 
 
/s/ Dhiren D’Silva /s/ Michael S. Anderson
AVADEL PHARMACEUTICALS LIMITED FLAMEL TECHNOLOGIES S.A.
Represented by Represented by
Mr. Dhiren D’Silva, Mr. Michael S. Anderson,
Duly empowered Directeur Général
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 Appendix A [Page 1]

 
Group Structure Chart prior to the Consummation of the Merger

 

 

 * 
Entities in the Scope of the Merger
All subsidiary companies are owned 100%
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 Appendix A [Page 2]

 
 

Group Structure Chart after the Consummation of the Merger
 

 

 

 * Irish corporate law requires that the share capital of a
plc must be at least EUR25,000.  Thus, in order to re-
register as a plc, Avadel will issue 25,000 “deferred
shares” each having a EUR1.00 nominal value.  These
deferred share will be non-voting and will have no
economic value, because they will not participate in
distributions from Avadel until each other share
receives distributions of EUR100,000,000.
 

   

 
 ** Flamel U.S. Holdings, Inc. may become a

subsidiary of Avadel Pharmaceuticals Limited prior to
the consummation of the Merger.
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Appendix 3.2

 
Flamel Technologies S.A.

Ordinary Shares Outstanding and
Ordinary Shares Issuable Pursuant to Equity-Linked Securities
(As of the date of signing the Common Draft Terms of the Merger)

 

Shares / Security
 
 
 

Issuance date
 
 
 

Beneficiary Number Nb subject to
holding period /

expiry date

Outstanding
authorities in force
on the date hereof

Ordinary shares outstanding
 
 
 

N/A N/A 41,241,254 N/A N/A

2012 Free Shares (unvested – 6
beneficiaries – all US employees)
 

10 December
2016

6 beneficiaries – US
employees

24,500 unvested 150,600 / 12
December 2016

N/A

2013 Free Shares (unvested – 5
beneficiaries)
 

12 December
2017

5 beneficiaries – US
employees

23,000 unvested 151,250 / 31
December 2017

N/A

2014 Free Shares (unvested – 65
beneficiaries)

11 December
2016
 
 
11 December
2018
 
11 December
2018
 

54 beneficiaries – FR
employees
 
 
8 beneficiaries – US
employees
 
1 beneficiary – IR
employees
 
 

141,550 unvested
(will be vested on 12

December 2016)
 

36,500 unvested
 
 

1,500 unvested

141,550 / 12
December 2018

 

N/A

2015 Free Shares
 

N/A N/A N/A N/A The authorisation
granted to the Board
of Directors on 26
June 2015 (expiring
on 26 August 2018),
still allows the
Board of Directors
to issue 250,000
free shares
 

2016 Free shares
(non-allocated)

2016 EGM 59 beneficiaries – FR
employees
 
15 beneficiaries – US
employees
 
6 beneficiaries – IR
employees
 

89,500 non-allocated
 
 

152,000 non-allocated
 
 

6,700 non-allocated

N/A Authorisation to be
granted at the 2016
EGM

Stock Options (outstanding shares,
45 beneficiaries - including grants
made in December 2015 and early
2016)
 

Since 2006
 
 
 

45 beneficiaries 2,401,726 N/A N/A

Directors’ Stock Warrants (“BSA
administrateurs”)

26 June 2015 Mr. Stapleton, Mr.
Cerutti, Mr. Fildes, Mr.
Navarre and Mr. Van
Assche
 

647,527 N/A N/A

Scientific committee’s Stock
Warrants

12 August
2013

Mr. Couvreur and Mr.
Trepo
 

20,000 N/A N/A



Breaking Stick Holdings
(formerly known as Eclat
Holdings) Warrants (Deerfield)
(“BSA Eclat”)
 

13 March
2012

ECLAT HOLDING LLC 3,300,000 N/A N/A

Stock warrants N/A N/A N/A N/A The authorisation
granted to the Board
of Directors on 26
June 2015 (expiring
on 26 December
2016) still allows
the Board of
Directors to issue 4
stock warrants
 

Total of Shares Issuable pursuant
to Equity-Linked Securities:

6,844,953 N/A N/A
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Appendix 14

 
Opinion of the Works Council

Information – Consultation on the planned merger of 
FLAMEL TECHNOLOGIES SA into an Irish company and

possible future spin-off of the French business
 

The documents necessary for this consultation were communicated to the Works Council members by email on 17 February 2016. The staff representatives of
the Works Council provided a list of questions to management on 24 February 2016. Management made a presentation on this project and addressed the
questions of the staff representatives at an extraordinary meeting held on 29 February 2016.
 
This opinion will be remitted to management within the legal period of one (1) month of the date of the remittance of the documents, before 17 March 2016.
 

Staff Representatives’ opinion and recommendations
The staff representatives understand the benefits of this operation for the Company. The goals pursued are rational and enable to legally formalise a
reorganisation begun several months ago.
 
However, many employees expressed their concern about this project and, more generally, about the future of the French R&D site. The French staff is very
proud to work for a French company and this change of head office impacts on their morale. Since the transfer of IP, they feel they could no longer be able to
reap the full benefit from their work, which is exacerbated by this operation (profit-sharing). They fear that, in the end, R&D activities and/or support
functions be outsourced. They feel a mismatch between the speech held by the management (keeping corporate headquarter in France) and the tangible
actions taken (UNITY project put on hold, move of Building n°54, transfer of Corporate headquarter, etc.). Therefore, the French staff is waiting for a strong
signal, such as restarting the UNITY project.
 
Unanimously, the staff representatives issue a positive opinion on the planned merger of FLAMEL SA into an Irish Company, but they still wish to make
the following reservations:
 
a. Employment. The staff representatives asked for guarantees in terms of employment safeguarding at the French site, as regards both R&D and

support services. At the meeting held on 29 February, management assured the staff representatives that this restructuring operation wouldn't have any
impact on the existing jobs.

 
b. Profit-sharing – Incentive plan. The staff representatives requested that an « extraordinary bonus » in the form of free shares be implemented in the

event of the success of some Corporate projects (e.g., application for marketing authorisations). This bonus should be homogeneously distributed
within the Group's staff.

 
c. Spin-off of the French activity – In that scenario, a second consultation shall be

organised.
 
For the Works Council,
 
/s/ Lucie Roumanet                 
Lucie Roumanet, Secretary
Date: 8 March 2016
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Appendix 14.4
 

List of customs and unilateral commitments in force within Flamel as of the date hereof
 

- Internal rules and regulations of 28 April 2015
- IT Charger of 15 March 2006
- Travel Policy (April 2014)
- Vénissieux personnel handbook (October 2013)
- Performance Bonus (October 2013)
- Inventors remuneration policy of 1 January 2016
- “Journée Flamel”
- 2 bridging days offered by Management (a “bridging day” is a day off between a public holiday and a weekend)
- 13th salary
- Restaurant Tickets
- School internship stipends
- Classification grid – Flamel skills
- “Project Management” function classification grid
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Appendix 15

 
 

Companies Act 2014
 
 

A PUBLIC COMPANY LIMITED BY SHARES
  
 

CONSTITUTION
 
 

of
 
 

AVADEL PHARMACEUTICALS PUBLIC LIMITED COMPANY
  
 

Incorporated on 1 December 2015
 
 
 
 
 
 
 
 

 

 



 

  
Cert. No.: 572535
 

Companies Act 2014
 

A PUBLIC COMPANY LIMITED BY SHARES
 

CONSTITUTION
 

of
 

AVADEL PHARMACEUTICALS PUBLIC LIMITED COMPANY
 

MEMORANDUM OF ASSOCIATION
 

(As adopted by special resolution on              2016)
 

1. The name of the Company is Avadel Pharmaceuticals public limited company.
 
2. The Company is to be a public limited company for the purposes of Part 17 of the Companies Act 2014.
 
3. The objects for which the Company is established are:

  
3.1

 
(a) To carry on the business of a pharmaceuticals company, and to research, develop, design, manufacture, produce, supply, buy, sell,

distribute, import, export, provide, promote and otherwise deal in pharmaceuticals, active pharmaceutical ingredients and dosage
pharmaceuticals and other devices or products of a pharmaceutical or healthcare character and to hold intellectual property rights
and to do all things usually dealt in by persons carrying on the above mentioned businesses or any of them or likely to be required
in connection with any of the said businesses.

 
(b) To carry on the business of a holding company and to co-ordinate the administration, finances and activities of any subsidiary

companies or associated companies, to do all lawful acts and things whatever that are necessary or convenient in carrying on the
business of such a holding company and in particular to carry on the business of a management services company, to act as
managers and to direct or coordinate the management of other companies or of the business, property and estates of any company
or person and to undertake and carry out all such services in connection therewith as may be deemed expedient by the Company’s
board of directors and to exercise its powers as a shareholder of other companies.

 
3.2 To acquire shares, stocks, debentures, debenture stock, bonds, obligations and securities by original subscription, tender, purchase,

exchange or otherwise and to subscribe for the same either conditionally or otherwise, and to guarantee the subscription thereof and to
exercise and enforce all rights and powers conferred by or incidental to the ownership thereof.

 

 



 

 
3.3 To facilitate and encourage the creation, issue or conversion of and to offer for public subscription debentures, debenture stocks, bonds,

obligations, shares, stocks, and securities and to act as trustees in connection with any such securities and to take part in the conversion of
business concerns and undertakings into companies.

 
3.4 To purchase or by any other means acquire any freehold, leasehold or other property and in particular lands, tenements and hereditaments of

any tenure, whether subject or not to any charges or encumbrances, for any estate or interest whatever, and any rights, privileges or
easements over or in respect of any property, and any buildings, factories, mills, works, wharves, roads, machinery, engines, plant, live and
dead stock, barges, vessels or things, and any real or personal property or rights whatsoever which may be necessary for, or may
conveniently be used with, or may enhance the value or property of the Company, and to hold or to sell, let, alienate, mortgage, charge or
otherwise deal with all or any such freehold, leasehold, or other property, lands, tenements or hereditaments, rights, privileges or easements.

 
3.5 To sell or otherwise dispose of any of the property or investments of the Company.
 
3.6 To establish and contribute to any scheme for the purchase of shares in the Company to be held for the benefit of the Company’s employees

and to lend or otherwise provide money to such schemes or the Company’s employees or the employees of any of its subsidiary or
associated companies to enable them to purchase shares of the Company.

 
3.7 To grant, convey, transfer or otherwise dispose of any property or asset of the Company of whatever nature or tenure for such price,

consideration, sum or other return whether equal to or less than the market value thereof and whether by way of gift or otherwise as the
Directors shall deem fit and to grant any fee, farm grant or lease or to enter into any agreement for letting or hire of any such property or
asset for a rent or return equal to or less than the market or rack rent therefor or at no rent and subject to or free from covenants and
restrictions as the Directors shall deem appropriate.

 
3.8 To acquire and undertake the whole or any part of the business, good-will and assets of any person, firm or company carrying on or

proposing to carry on any of the businesses which this Company is authorised to carry on, and as part of the consideration for such
acquisition to undertake all or any of the liabilities of such person, firm or company, or to acquire an interest in, amalgamate with, or enter
into any arrangement for sharing profits, or for co-operation, or for limiting competition or for mutual assistance with any such person, firm
or company and to give or accept by way of consideration for any of the acts or things aforesaid or property acquired, any shares,
debentures, debenture stock or securities that may be agreed upon, and to hold and retain or sell, mortgage or deal with any shares,
debentures, debenture stock or securities so received.

 
3.9 To apply for, register, purchase, lease, hold, use, control, licence or otherwise acquire any patents, brevets d’invention, copyrights,

trademarks, licences, concessions and the like conferring any exclusive or non-exclusive or limited rights to use or any secret or other
information as to any invention which may seem capable of being used for any of the purposes of the Company or the acquisition of which
may seem calculated directly or indirectly to benefit the Company, and to use, exercise, develop or grant licences in respect of or otherwise
turn to account the property, rights or information so acquired.

 
3.10 To enter into partnership or into any arrangement for sharing profits, union of interests, co-operation, joint venture, reciprocal concession or

otherwise with any person or company carrying on or engaged in or about to carry on or engage in any business or transaction which the
Company is authorised to carry on or engage in or any business or transaction capable of being conducted so as directly to benefit this
Company.

 

 



 

  
3.11 To invest and deal with the moneys of the Company not immediately required upon such securities and in such manner as may from time to

time be determined.
 
3.12 To lend money to and guarantee the performance of the contracts or obligations of any company, firm or person, and the repayment of the

capital and principal of, and dividends, interest or premiums payable on, any stock, shares and securities of any company, whether having
objects similar to those of this Company or not, and to give all kinds of indemnities.

 
3.13 To engage in currency exchange and interest rate transactions including, but not limited to, dealings in foreign currency, spot and forward

rate exchange contracts, futures, options, forward rate agreements, swaps, caps, floors, collars and any other foreign exchange or interest
rate hedging arrangements and such other instruments as are similar to, or derived from, any of the foregoing whether for the purpose of
making a profit or avoiding a loss or managing a currency or interest rate exposure or any other exposure or for any other purpose.

 
3.14 To guarantee, support or secure, whether by personal covenant or by mortgaging or charging all or any part of the undertaking, property and

assets (both present and future) and uncalled capital of the Company, or by both such methods, the performance of the obligations of, and
the repayment or payment of the principal amounts of and premiums, interest and dividends on any securities of, any person, firm or
company including (without prejudice to the generality of the foregoing) any company which is for the time being the Company’s holding
company as defined by the Companies Act 2014 or a subsidiary as therein defined of any such holding company or otherwise associated
with the Company in business.

 
3.15 To borrow or secure the payment of money in such manner as the Company shall think fit, and in particular by the issue of debentures,

debenture stocks, bonds, obligations and securities of all kinds, either perpetual or terminable and either redeemable or otherwise and to
secure the repayment of any money borrowed, raised or owing by trust deed, mortgage, charge, or lien upon the whole or any part of the
Company’s property or assets (whether present or future) including its uncalled capital, and also by a similar trust deed, mortgage, charge or
lien to secure and guarantee the performance by the Company of any obligation or liability it may undertake.

 
3.16 To draw, make, accept, endorse, discount, execute, negotiate and issue promissory notes, bills of exchange, bills of lading, warrants,

debentures and other negotiable or transferable instruments.
 
3.17 To subscribe for, take, purchase or otherwise acquire and hold shares or other interests in, or securities of any other company having objects

altogether or in part similar to those of this Company, or carrying on any business capable of being conducted so as directly or indirectly to
benefit this Company.

 
3.18 To hold in trust as trustees or as nominees and to deal with, manage and turn to account, any real or personal property of any kind, and in

particular shares, stocks, debentures, securities, policies, book debts, claims and chases in actions, lands, buildings, hereditaments, business
concerns and undertakings, mortgages, charges, annuities, patents, licences, and any interest in real or personal property, and any claims
against such property or against any person or company.

 

 



 

 
3.19 To constitute any trusts with a view to the issue of preferred and deferred or other special stocks or securities based on or representing any

shares, stocks and other assets specifically appropriated for the purpose of any such trust and to settle and regulate and if thought fit to
undertake and execute any such trusts and to issue, dispose of or hold any such preferred, deferred or other special stocks or securities.

 
3.20 To give any guarantee in relation to the payment of any debentures, debenture stock, bonds, obligations or securities and to guarantee the

payment of interest thereon or of dividends on any stocks or shares of any company.
 
3.21 To construct, erect and maintain buildings, houses, flats, shops and all other works, erections, and things of any description whatsoever

either upon the lands acquired by the Company or upon other lands and to hold, retain as investments or to sell, let, alienate, mortgage,
charge or deal with all or any of the same and generally to alter, develop and improve the lands and other property of the Company.

 
3.22 To provide for the welfare of persons in the employment of or holding office under or formerly in the employment of or holding office

under the Company including Directors and ex-Directors of the Company or any of its subsidiary or associated companies and the spouses,
civil partners, widows, widowers, families, dependants or connections of such persons by grants of money, pensions or other payments and
by forming and contributing to pension, provident or benefit funds or profit sharing or co-partnership schemes for the benefit of such
persons and to form, subscribe to or otherwise aid charitable, benevolent, religious, scientific, national or other institutions, exhibitions or
objects which shall have any moral or other claims to support or aid by the Company by reason of the locality of its operation or otherwise.

 
3.23 To remunerate by cash payments or allotment of shares or securities of the Company credited as fully paid up or otherwise any person or

company for services rendered or to be rendered to the Company whether in the conduct or management of its business, or in placing or
assisting to place or guaranteeing the placing of any of the shares of the Company’s capital, or any debentures or other securities of the
Company or in or about the formation or promotion of the Company.

 
3.24 To enter into and carry into effect any arrangement for joint working in business or for sharing of profits or for amalgamation with any other

company or association or any partnership or person carrying on any business within the objects of the Company.
 
3.25 To distribute in specie or otherwise as may be resolved, any assets of the Company among its members and in particular the shares,

debentures or other securities of any other company belonging to this Company or of which this Company may have the power of
disposing.

 
3.26 To vest any real or personal property, rights or interest acquired or belonging to the Company in any person or company on behalf of or for

the benefit of the Company, and with or without any declared trust in favour of the Company.
 
3.27 To transact or carry on any business which may seem to be capable of being conveniently carried on in connection with any of these objects

or calculated directly or indirectly to enhance the value of or facilitate the realisation of or render profitable any of the Company’s property
or rights.

 

 



 

 
3.28 To accept stock or shares in or debentures, mortgages or securities of any other company in payment or part payment for any services

rendered or for any sale made to or debt owing from any such company, whether such shares shall be wholly or partly paid up.
 
3.29 To pay all costs, charges and expenses incurred or sustained in or about the promotion and establishment of the Company or which the

Company shall consider to be preliminary thereto and to issue shares as fully or in part paid up, and to pay out of the funds of the Company
all brokerage and charges incidental thereto.

 
3.30 To procure the Company to be registered or recognised in any part of the world.
 
3.31 To do all or any of the matters hereby authorised in any part of the world or in conjunction with or as trustee or agent for any other company

or person or by or through any factors, trustees or agents.
 
3.32 To make gifts, pay gratuities or grant bonuses to current and former Directors (including substitute directors), officers or employees of the

Company or to make gifts or pay gratuities to any person on their behalf or to charitable organisations, trusts or other bodies corporate
nominated by any such person.

 
3.33 To do all such other things that the Company may consider incidental or conducive to the attainment of the above objects or as are usually

carried on in connection therewith.
 
3.34 To carry on any business which the Company may lawfully engage in and to do all such things incidental or conducive to the business or

activity of the Company.
 
3.35 To make or receive gifts by way of capital contribution or otherwise.
 
The objects set forth in any sub-clause of this clause shall be regarded as independent objects and shall not, except where the context expressly so
requires, be in any way limited or restricted by reference to or inference from the terms of any other sub-clause, or by the name of the Company.
None of such sub-clauses or the objects therein specified or the powers thereby conferred shall be deemed subsidiary or auxiliary merely to the
objects mentioned in the first sub-clause of this clause, but the Company shall have full power to exercise all or any of the powers conferred by any
part of this clause in any part of the world notwithstanding that the business, property or acts proposed to be transacted, acquired or performed do not
fall within the objects of the first sub-clause of this clause.
 
NOTE: It is hereby declared that the word “company” in this clause, except where used in reference to this Company shall be deemed to include

any partnership or other body of persons whether incorporated or not incorporated and whether domiciled in Ireland or elsewhere and the
intention is that the objects specified in each paragraph of this clause shall except where otherwise expressed in such paragraph be in no
way limited or restricted by reference to or inference from the terms of any other paragraph.

 
4. The liability of the members is limited.
 
5. The share capital of the Company is US$5,500,000 divided into 500,000,000 ordinary shares with a nominal value of US$0.01 each, 50,000,000

preferred shares with a nominal value of US$0.01 each and €25,000 divided into 25,000 deferred ordinary shares with a nominal value of €1.00
each.

 

 



 

 
6. The shares forming the capital, increased or reduced, may be increased or reduced and be divided into such classes and issued with any special

rights, privileges and conditions or with such qualifications as regards preference, dividend, capital, voting or other special incidents, and be held
upon such terms as may be attached thereto or as may from time to time be provided by the original or any substituted or amended articles of
association and regulations of the Company for the time being, but so that where shares are issued with any preferential or special rights attached
thereto such rights shall not be alterable otherwise than pursuant to the provisions of the Company’s articles of association for the time being.

 

 



 

 
COMPANIES ACT 2014

 
A PUBLIC COMPANY LIMITED BY SHARES

 
ARTICLES OF ASSOCIATION

 
-of-

 
AVADEL PHARMACEUTICALS PUBLIC LIMITED COMPANY

 
(As adopted by special resolution on                 2016)

 
PRELIMINARY

 
1. The provisions set out in these Articles of Association shall constitute the whole of the regulations applicable to the Company and no “optional

provision” as defined by section 1007(2) of the Companies Act 2014 (with the exception of sections 83 and 84 of the Companies Act 2014) shall
apply to the Company.

 
2.

 
(a) In these articles:

 
“Act” means the Companies Act 2014 and every statutory modification and re-enactment thereof for the time being in force.
 
“Acts” means the Act and all statutes and statutory instruments which are to be read as one with, or construed or read together with or as
one with, the Act and every statutory modification and re-enactment thereof for the time being in force.
 
“address” includes any number or address used for the purposes of communication by way of electronic mail or other electronic
communication.
 
“Approved Nominee” means a person appointed under contractual arrangements with the Company to hold shares or rights or interests in
shares of the Company on a nominee basis;
 
“articles” means the articles of association of which this article 2 forms part, as the same may be amended and may be from time to time
and for the time being in force.
 
“Assistant Secretary” means any person appointed by the Secretary from time to time to assist the Secretary.
 
“Clear Days” in relation to the period of notice, means that period excluding the day when the notice is given or deemed to be given and
the day for which it is given or on which it is to take effect.
 
“Chairman” means the Director who is elected by the Directors from time to time to preside as chairman at all meetings of the Board and
at general meetings of the Company.
 
“Company” means the company whose name appears in the heading to these articles.

 

 



 

  
“Directors” or “Board” means the directors from time to time and for the time being of the Company or the directors present at a meeting
of the board of directors and includes any person occupying the position of director by whatever name called.
 
“electronic communication” has the meaning given to those words in the Electronic Commerce Act 2000.
 
“electronic signature” has the meaning given to those words in the Electronic Commerce Act 2000.
 
“Group” means the Company and its subsidiaries from time to time and for the time being.
 
“Holder” in relation to any share, means the member whose name is entered in the Register as the holder of the share or, where the context
permits, the members whose names are entered in the Register as the joint holders of shares.
 
“Office” means the registered office from time to time and for the time being of the Company.
 
“Ordinary Resolution” means a resolution passed by a simple majority of the votes cast by members of the Company as, being entitled to
do so, vote in person or by proxy at a general meeting of the Company, subject to any alternative definition in the Acts.
 
“public announcement” means disclosure in a press release reported by a national news service or in a document publicly filed by the
Company in accordance with the applicable rules of any stock exchange to which the Company’s shares are admitted to trading and the
rules and regulations promulgated thereunder.
 
“Redeemable Shares” means redeemable shares in accordance with the Act.
 
“Register” means the register of members to be kept as required in accordance the Act.
 
“seal” means the common seal of the Company.
 
“Secretary” means any person appointed to perform the duties of the secretary of the Company.
 
“Special Resolution” means a special resolution of the Company’s members within the meaning of the Act.

 
(b) Expressions in these articles referring to writing shall be construed, unless the contrary intention appears, as including references to

printing, lithography, photography and any other modes of representing or reproducing words in a visible form except as provided in these
articles and/or where it constitutes writing in electronic form sent to the Company, and the Company has agreed to its receipt in such form.
Expressions in these articles referring to execution of any document shall include any mode of execution whether under seal or under hand
or any mode of electronic signature as shall be approved by the Directors. Expressions in these articles referring to receipt of any electronic
communications shall, unless the contrary intention appears, be limited to receipt in such manner as the Company has approved.

 

 



 

  
(c) Unless the contrary intention appears, words or expressions contained in these articles shall bear the same meaning as in the Acts or in any

statutory modification thereof in force at the date at which these articles become binding on the Company.
 
(d) A reference to a statute or statutory provision shall be construed as a reference to the laws of Ireland unless otherwise specified and

includes:
 
(i) any subordinate legislation made under it including all regulations, by-laws, orders and codes made thereunder;
 
(ii) any repealed statute or statutory provision which it re-enacts (with or without modification); and
 
(iii) any statute or statutory provision which modifies, consolidates, re-enacts or supersedes it.

 
(e) The masculine gender shall include the feminine and neuter, and vice versa, and the singular number shall include the plural, and vice versa,

and words importing persons shall include firms or companies.
 
(f) Reference to US$, USD, or dollars shall mean the currency of the United States of America and reference to €, euro, EUR or cent shall

mean the currency of Ireland.
 

SHARE CAPITAL AND VARIATION OF RIGHTS
 

3.
 
(a) The share capital of the Company is US$5,500,000 divided into 500,000,000 ordinary shares with a nominal value of US$0.01 each,

50,000,000 preferred shares with a nominal value of US$0.01 each and €25,000 divided into 25,000 deferred ordinary shares with a
nominal value of €1.00 each.

 
(b) The rights and restrictions attaching to the ordinary shares shall be as follows:

 
(i) subject to the right of the Company to set record dates for the purposes of determining the identity of members entitled to notice of

and/or to vote at a general meeting, the right to attend and speak at any general meeting of the Company and to exercise one vote
per ordinary share held at any general meeting of the Company;

 
(ii) the right to participate pro rata in all dividends and interim dividends declared in relation to the ordinary shares; and
 
(iii) the right, in the event of the Company’s winding up, to participate pro rata in the total assets of the Company.
 
The rights attaching to the ordinary shares may be subject to the terms of issue of any series or class of preferred shares allotted by the
Directors from time to time in accordance with article 3(d).

 
(c) Directors may issue and allot deferred ordinary shares subject to the rights, privileges, limitations and restrictions set out in this article 3(c):

 
(i) Income

 

 



 

  
The holder of a deferred ordinary share shall not be entitled to receive any dividend or distribution declared, made or paid or any
return of capital (save as provided for in this article) and shall not entitle its holder to any further or other right of participation in
the assets of the Company.

 
(ii) Capital

 
On a winding up of, or other return of capital (other than on a redemption of any class of shares in the capital of the Company) by
the Company, the holders of deferred ordinary shares shall be entitled to participate in such return of capital or winding up of the
Company, such entitlement to be limited to the repayment of the amount paid up or credited as paid up on such deferred ordinary
shares and shall be paid only after the holders of ordinary shares shall have received payment in respect of such amount as is paid
up or credited as paid up on those ordinary shares held by them at that time, plus the payment in cash of €100,000,000 on each
such ordinary share.

 
(iii) Acquisition of Deferred Ordinary Shares

 
The Company as agent for the holders of deferred ordinary shares shall have the irrevocable authority to authorise and instruct the
Secretary (or any other person appointed for the purpose by the Directors) to acquire, or to accept the surrender of, the deferred
ordinary shares for no consideration and to execute on behalf of such holders such documents as are necessary in connection with
such acquisition or surrender, and pending such acquisition or surrender to retain the certificates, to the extent issued, for such
deferred ordinary shares. Any request by the Company to acquire, or for the surrender of, any deferred ordinary shares may be
made by the Directors depositing at the Office a notice addressed to such person as the Directors shall have nominated on behalf of
the holders of deferred ordinary shares. A person whose shares have been acquired or surrendered in accordance with this article
shall cease to be a member in respect of such deferred ordinary shares but shall notwithstanding remain liable to pay the Company
all monies which, at the date of acquisition or surrender, were payable by him or her to the Company in respect of such shares, but
his or her liability shall cease if and when the Company has received payment in full of all such monies in respect of such shares.
A notice issued pursuant to this paragraph shall be deemed to be validly issued notwithstanding the provisions of articles 132 to
137 inclusive.

 
(iv) Voting

 
The holders of deferred ordinary shares shall not be entitled to receive notice of, nor attend, speak or vote at, any general meeting.

 
The rights attaching to the deferred ordinary shares may be subject to the terms of issue of any series or class of preferred shares allotted by
the Directors from time to time in accordance with article 3(d).

 
(d) The Directors are authorised to issue preferred shares from time to time in one or more classes or series, and to fix for each such class or

series such voting power, full or limited, or no voting power, and such designations, preferences and relative, participating, optional or other
special rights and such qualifications, limitations or restrictions thereof, as shall be stated and expressed in the resolution or resolutions
adopted by the Board providing for the issuance of such class or series, including, without limitation, the authority to provide that any such
class or series may be:

 

 



 

  
(i) redeemable at the option of the Company, or the Holders, or both, with the manner of the redemption to be set by the Board, and

redeemable at such time or times, including upon a fixed date, and at such price or prices;
 
(ii) entitled to receive dividends (which may be cumulative or non-cumulative) at such rates, on such conditions and at such times, and

payable in preference to, or in such relation to, the dividends payable on any other class or classes of shares or any other series;
 
(iii) entitled to such rights upon the dissolution of, or upon any distribution of the assets of, the Company; or
 
(iv) convertible into, or exchangeable for, shares of any other class or classes of shares, or of any other series of the same or any other

class or classes of shares, of the Company at such price or prices or at such rates of exchange and with such adjustments as the
Directors determine,

 
which rights and restrictions may be as stated in such resolution or resolutions of the Directors as determined by them in accordance with
this article 3(d). The Board may at any time before the allotment of any preferred share by further resolution in any way amend the
designations, preferences, rights, qualifications, limitations or restrictions, or vary or revoke the designations of such preferred shares.
 
The rights conferred upon the Holder of any pre-existing shares in the share capital of the Company shall be deemed not to be varied by the
creation, issue and allotment of preferred shares in accordance with this article 3(d).

 
(e) Unless the Directors specifically elect to treat such acquisition as a purchase for the purposes of the Acts, an ordinary share shall be deemed

to be a Redeemable Share on, and from the time of, the existence or creation of an agreement, transaction or trade between the Company
and any third party pursuant to which the Company acquires or will acquire ordinary shares, or an interest in ordinary shares, from such
third party. In these circumstances, the acquisition of such shares or interest in shares by the Company, save where acquired otherwise than
for valuable consideration in accordance with the Act, shall constitute the redemption of a Redeemable Share in accordance with the Acts.
No resolution, whether special or otherwise, shall be required to be passed to deem any ordinary share a Redeemable Share.

 
4. Subject to the provisions of the Acts and the other provisions of this article, the Company may:

 
(a) pursuant to the Acts, issue any shares of the Company which are to be redeemed or are liable to be redeemed at the option of the Company

or the member on such terms and in such manner as may be determined by the Company in general meeting (by Special Resolution) on the
recommendation of the Directors; or

 
(b) subject to and in accordance with the provisions of the Acts and without prejudice to any relevant special rights attached to any class of

shares, pursuant to the Acts, purchase any of its own shares (including any Redeemable Shares and without any obligation to purchase on
any pro rata basis as between members or members of the same class) and may cancel any shares so purchased or hold them as treasury
shares (as defined by the Acts) and may reissue any such shares as shares of any class or classes.

 

 



 

 
5. Without prejudice to any special rights previously conferred on the Holders of any existing shares or class of shares, any share in the Company may

be issued with such preferred or deferred or other special rights or such restrictions, whether in regard to dividend, voting, return of capital or
otherwise, as the Company may from time to time by Ordinary Resolution determine.

 
6.

 
(a) Without prejudice to the authority conferred on the Directors pursuant to article 3 to issue preferred shares in the capital of the Company, if

at any time the share capital is divided into different classes of shares, the rights attached to any class may, whether or not the Company is
being wound up, be varied or abrogated with the consent in writing of the Holders of three-quarters of all the votes of the issued share of
that class, or with the sanction of a Special Resolution passed at a separate general meeting of the Holders of the shares of that class,
provided that, if the relevant class of Holders has only one Holder, that person present in person or by proxy, shall constitute the necessary
quorum for such a meeting. To every such meeting the provisions of article 35 shall apply.

 
(b) The redemption or purchase of preferred shares or any class of preferred shares shall not constitute a variation of rights of the preferred

Holders where the redemption or purchase of the preferred shares has been authorised solely by a resolution of the ordinary Holders.
 
(c) The issue, redemption or purchase of any preferred shares shall not constitute a variation of the rights of the Holders of ordinary shares.
 
(d) The issue of preferred shares or any class of preferred shares which rank pari passu with, or junior to, any existing preferred shares or class

of preferred shares shall not constitute a variation of the existing preferred shares or class of preferred shares.
 
7. The rights conferred upon the Holders of the shares of any class issued with preferred or other rights shall not, unless otherwise expressly provided

by the terms of issue of the shares of that class, be deemed to be varied by the creation or issue of further shares ranking pari passu therewith.
 
8.

 
(a) Subject to the provisions of these articles relating to new shares, the shares shall be at the disposal of the Directors, and they may (subject to

the provisions of the Acts) allot, grant options over or otherwise dispose of them to such persons, on such terms and conditions and at such
times as they may consider to be in the best interests of the Company and its members, but so that no share shall be issued at a discount save
in accordance with the Acts, and so that the amount payable on application on each share shall not be less than one-quarter of the nominal
amount of the share and the whole of any premium thereon. To the extent permitted by the Acts, shares may also be allotted by a committee
of the Directors or by any other person where such committee or person is so authorised by the Directors.

 
(b) Subject to any requirement to obtain the approval of members under any laws, regulations or the rules of any stock exchange to which the

Company is subject, the Board is authorised, from time to time, in its discretion, to grant such persons, for such periods and upon such
terms as the Board deems advisable, options to purchase or subscribe for such number of shares of any class or classes or of any series of
any class as the Board may deem advisable, and to cause warrants or other appropriate instruments evidencing such options to be issued.

 

 



 

  
(c) The Directors are, for the purposes of the Acts, generally and unconditionally authorised to exercise all powers of the Company to allot and

issue relevant securities (as defined by the section 1021 of the Act) up to the amount of Company’s authorised share capital as of the date of
adoption of this article 8, and to allot and issue any shares purchased by the Company pursuant to the provisions of the Acts and held as
treasury shares, and this authority shall expire five years from the date of adoption of these articles. The Company may before the expiry of
such authority make an offer or agreement which would or might require relevant securities to be allotted after such expiry and the
Directors may allot relevant securities in pursuance of such an offer or agreement notwithstanding that the authority hereby conferred has
expired.

 
(d) The Directors are hereby empowered pursuant to section 1021 of the Act to allot equity securities within the meaning of section 1023 of the

Act for cash pursuant to the authority conferred by paragraph (c) of this article 8 as if section 1022(1) of the Act did not apply to any such
allotment. The Company may before the expiry of such authority make an offer or agreement which would or might require equity
securities to be allotted after such expiry and the Directors may allot equity securities in pursuance of such an offer or agreement as if the
power conferred by this paragraph (d) had not expired.

 
(e) Nothing in these articles shall preclude the Directors from recognising a renunciation of the allotment of any shares by any allottee in

favour of some other person.
 
9. If by the conditions of allotment of any share the whole or part of the amount or issue price thereof shall be payable by instalments, every such

instalment when due shall be paid to the Company by the person who for the time being shall be the Holder of the share.
 
10. The Company may pay commission to any person in consideration of a person subscribing or agreeing to subscribe, whether absolutely or

conditionally, for any shares in the Company or procuring or agreeing to procure subscriptions, whether absolute or conditional, for any shares in the
Company on such terms and subject to such conditions as the Directors may determine, including, without limitation, by paying cash or allotting and
issuing fully or partly paid shares or any combination of the two. The Company may also, on any issue of shares, pay such brokerage as may be
lawful.

 
11. Except as required by law, no person shall be recognised by the Company as holding any share upon any trust, and the Company shall not be bound

by or be compelled in any way to recognise (even when having notice thereof) any equitable, contingent, future or partial interest in any share or any
interest in any fractional part of a share or (except only as by these articles or by law otherwise provided) any other rights in respect of any share
except an absolute right to the entirety thereof in the Holder.

 
12. No person shall receive a share certificate in respect of any ordinary share held by them in the share capital of the Company, whether such ordinary

share was allotted or transferred to them, unless so requested in accordance with the Acts.
 
13. The Company shall not give, whether directly or indirectly and whether by means of a loan, guarantee, the provision of security or otherwise, any

financial assistance for the purpose of or in connection with a purchase or subscription made or to be made by any person of or for any shares in the
Company or in its holding company, except as permitted by the Acts.

 

 



 

  
LIEN

 
14.

 
(a) The Company shall have a first and paramount lien on every share (not being a fully paid share) for all moneys (whether presently payable

or not) payable at a fixed time or called in respect of that share. The Directors, at any time, may declare any share to be wholly or in part
exempt from the provisions of this article. The Company’s lien on a share shall extend to all moneys payable in respect of it.

 
(b) The Company may sell in such manner as the Directors determine any share on which the Company has a lien if a sum in respect of which

the lien exists is presently payable and is not paid within fourteen Clear Days after notice demanding payment, and stating that if the notice
is not complied with the share may be sold, has been given to the Holder of the share or to the person entitled to it by reason of the death or
bankruptcy of the Holder.

 
(c) To give effect to a sale, the Directors may authorise some person to execute an instrument of transfer of the share sold to, or in accordance

with the directions of, the purchaser. The transferee shall be entered in the Register as the Holder of the share comprised in any such
transfer and he shall not be bound to see to the application of the purchase moneys nor shall his title to the share be affected by any
irregularity in or invalidity of the proceedings in reference to the sale, and after the name of the transferee has been entered in the Register,
the remedy of any person aggrieved by the sale shall be in damages only and against the Company exclusively.

 
(d) The net proceeds of the sale, after payment of the costs, shall be applied in payment of so much of the sum for which the lien exists as is

presently payable and any residue (upon surrender to the Company for cancellation of the certificate for the shares sold and subject to a like
lien for any moneys not presently payable as existed upon the shares before the sale) shall be paid to the person entitled to the shares at the
date of the sale.

 
CALLS ON SHARES

 
15.

 
(a) Subject to the terms of allotment, the Directors may make calls upon the members in respect of any moneys unpaid on their shares,

including shares where the conditions of allotment provide for payment at fixed times, and each member (subject to receiving at least
fourteen Clear Days’ notice specifying when and where payment is to be made) shall pay to the Company as required by the notice the
amount called on his shares. A call may be required to be paid by instalments. A call may be revoked before receipt by the Company of a
sum due thereunder, in whole or in part and payment of a call may be postponed in whole or in part. A person upon whom a call is made
shall remain liable for calls made upon him notwithstanding the subsequent transfer of the shares in respect of which the call was made.

 
(b) A call shall be deemed to have been made at the time when the resolution of the Directors authorising the call was passed.
 
(c) The joint Holders of a share shall be jointly and severally liable to pay all calls in respect thereof.

 

 



 

 
(d) If a call remains unpaid after it has become due and payable the person from whom it is due and payable shall pay interest on the amount

unpaid from the day it became due until it is paid at the rate fixed by the terms of allotment of the share or in the notice of the call or, if no
rate is fixed, at the appropriate rate (as defined by the Acts) but the Directors may waive payment of the interest wholly or in part.

 
(e) An amount payable in respect of a share on allotment or at any fixed date, whether in respect of nominal value or as an instalment of a call,

shall be deemed to be a call and if it is not paid the provisions of these articles shall apply as if that amount had become due and payable by
virtue of a call.

 
(f) Subject to the terms of allotment, the Directors may make arrangements on the issue of shares for a difference between the Holders in the

amounts and times of payment of calls on their shares.
 
(g) The Directors, if they think fit, may receive from any member willing to advance the same all or any part of the moneys uncalled and

unpaid upon any shares held by him, and upon all or any of the moneys so advanced may pay (until the same would, but for such advance,
become payable) interest at such rate, not exceeding (unless the Company in general meeting otherwise directs) fifteen percent per annum,
as may be agreed upon between the Directors and the member paying such sum in advance.

 
     (h) (i) If a member fails to pay any call or instalment of a call on the day appointed for payment thereof, the Directors, at any time

thereafter and during such times as any part of the call or instalment remains unpaid, may serve a notice on him requiring payment
of so much of the call or instalment as is unpaid together with any interest which may have accrued.

 
(ii) The notice shall name a further day (not earlier than the expiration of fourteen Clear Days from the date of service of the notice) on

or before which the payment required by the notice is to be made, and shall state that in the event of non-payment at or before the
time appointed the shares in respect of which the call was made will be liable to be forfeited.

 
(iii) If the requirements of any such notice as aforesaid are not complied with then, at any time thereafter before the payment required

by the notice has been made, any shares in respect of which the notice has been given may be forfeited by a resolution of the
Directors to that effect. The forfeiture shall include all dividends or other moneys payable in respect of the forfeited shares and not
paid before forfeiture. The Directors may accept a surrender of any share liable to be forfeited hereunder.

 
(iv) On the trial or hearing of any action for the recovery of any money due for any call it shall be sufficient to prove that the name of

the member sued is entered in the Register as the Holder, or one of the Holders, of the shares in respect of which such debt accrued,
that the resolution making the call is duly recorded in the minute book and that notice of such call was duly given to the member
sued, in pursuance of these articles, and it shall not be necessary to prove the appointment of the Directors who made such call nor
any other matters whatsoever, but the proof of the matters aforesaid shall be conclusive evidence of the debt.

 

 



 

 
(i) A forfeited share may be sold or otherwise disposed of on such terms and in such manner as the Directors think fit and at any time before a

sale or disposition the forfeiture may be cancelled on such terms as the Directors think fit. Where for the purposes of its disposal such a
share is to be transferred to any person, the Directors may authorise some person to execute an instrument of transfer of the share to that
person. The Company may receive the consideration, if any, given for the share on any sale or disposition thereof and may execute a transfer
of the share in favour of the person to whom the share is sold or disposed of and thereupon he shall be registered as the Holder of the share
and shall not be bound to see to the application of the purchase money, if any, nor shall his title to the share be affected by any irregularity or
invalidity in the proceedings in reference to the forfeiture, sale or disposal of the share.

 
(j) A person whose shares have been forfeited shall cease to be a member in respect of the forfeited shares, but nevertheless shall remain liable

to pay to the Company all moneys which, at the date of forfeiture, were payable by him to the Company in respect of the shares, without any
deduction or allowance for the value of the shares at the time of forfeiture but his liability shall cease if and when the Company shall have
received payment in full of all such moneys in respect of the shares.

 
(k) A statutory declaration that the declarant is a Director or the Secretary of the Company, and that a share in the Company has been duly

forfeited on the date stated in the declaration, shall be conclusive evidence of the facts therein stated as against all persons claiming to be
entitled to the share.

 
(l) The provisions of these articles as to forfeiture shall apply in the case of non-payment of any sum which, by the terms of issue of a share,

becomes payable at a fixed time, whether on account of the nominal value of the share or by way of premium, as if the same had been
payable by virtue of a call duly made and notified.

 
(m) The Directors may accept the surrender of any share which the Directors have resolved to have been forfeited upon such terms and

conditions as may be agreed and, subject to any such terms and conditions, a surrendered share shall be treated as if it has been forfeited.
 

TRANSFER OF SHARES
 
16.

 
(a) The instrument of transfer of any share may be executed for and on behalf of the transferor by the Secretary, an Assistant Secretary or any

such person that the Secretary or an Assistant Secretary nominates for that purpose (whether in respect of specific transfers or pursuant to a
general standing authorisation), and the Secretary, Assistant Secretary or the relevant nominee shall be deemed to have been irrevocably
appointed agent for the transferor of such share or shares with full power to execute, complete and deliver in the name of and on behalf of
the transferor of such share or shares all such transfers of shares held by the members in the share capital of the Company. Any document
which records the name of the transferor, the name of the transferee, the class and number of shares agreed to be transferred, the date of the
agreement to transfer shares and the price per share, shall, once executed by the transferor or the Secretary, Assistant Secretary or the
relevant nominee as agent for the transferor, and by the transferee where required by the Act, be deemed to be a proper instrument of
transfer for the purposes of the Act. The transferor shall be deemed to remain the Holder of the share until the name of the transferee is
entered on the Register in respect thereof, and neither the title of the transferee nor the title of the transferor shall be affected by any
irregularity or invalidity in the proceedings in reference to the sale should the Directors so determine.

 

 



 

 
(b) The Company, at its absolute discretion, may, or may procure that a subsidiary of the Company shall, pay Irish stamp duty arising on a

transfer of shares on behalf of the transferee of such shares of the Company. If stamp duty resulting from the transfer of shares in the
Company which would otherwise be payable by the transferee is paid by the Company or any subsidiary of the Company on behalf of the
transferee, then in those circumstances, the Company shall, on its behalf or on behalf of its subsidiary (as the case may be), be entitled to (i)
seek reimbursement of the stamp duty from the transferee, (ii) set-off the stamp duty against any dividends payable to the transferee of
those shares and (iii) claim a first and permanent lien on the shares on which stamp duty has been paid by the Company or its subsidiary for
the amount of stamp duty paid. The Company’s lien shall extend to all dividends paid on those shares.

 
(c) Notwithstanding the provisions of these articles and subject to any provision of the Acts, title to any shares in the Company may also be

evidenced and transferred without a written instrument in accordance with the Acts or any regulations made thereunder. The Directors shall
have power to permit any class of shares to be held in uncertificated form and to implement any arrangements they think fit for such
evidencing and transfer which accord with such regulations and in particular shall, where appropriate, be entitled to disapply or modify all
or part of the provisions in these articles with respect to the requirement for written instruments of transfer and share certificates (if any), in
order to give effect to such regulations.

 
17. Subject to such of the restrictions of these articles and to such of the conditions of issue of any share warrants as may be applicable, the shares of any

member and any share warrant may be transferred by instrument in writing in any usual or common form or any other form which the Directors may
approve.

 
18.

 
(a) The Directors in their absolute discretion and without assigning any reason therefor may decline to register:

 
(i) any transfer of a share which is not fully paid; or
 
(ii) any transfer to or by a minor or person of unsound mind;

 
but this shall not apply to a transfer of such a share resulting from a sale of the share through a stock exchange on which the share is listed.

 
(b) The Directors may decline to recognise any instrument of transfer unless:

 
(i) the instrument of transfer is accompanied by the certificate of the shares to which it relates and such other evidence as the

Directors may reasonably require to show the right of the transferor to make the transfer;
 
(ii) the instrument of transfer is in respect of one class of share only;
 
(iii) a fee of €10 or such lesser sum as the Directors may from time to time require, is paid to the Company;
 
(iv) the instrument of transfer is in favour of four transferees or fewer; and
 
(v) it is lodged at the Office or at such other place as the Directors may appoint.

 
19. If the Directors refuse to register a transfer, they shall, within two months after the date on which the transfer was lodged with the Company, send to

the transferee notice of the refusal.
 

 



 

  
20.

 
(a) The Directors may from time to time fix a record date for the purposes of determining the rights of members to notice of and/or to vote at

any general meeting of the Company. The record date shall not precede the date upon which the resolution fixing the record date is adopted
by the Directors, and the record date shall be not more than eighty nor less than ten days before the date of such meeting. If no record date
is fixed by the Directors, the record date for determining members entitled to notice of or to vote at a meeting of the members shall be the
close of business on the day next preceding the day on which notice is given. Unless the Directors determine otherwise, the determination
of those members of record entitled to notice of or to vote at a meeting of members shall apply also to any adjournment or postponement of
the meeting.

 
(b) In order that the Directors may determine the members entitled to receive payment of any dividend or other distribution or allotment of any

rights or the members entitled to exercise any rights in respect of any change, conversion or exchange of shares, or for the purpose of any
other lawful action, the Board may fix a record date, which record date shall not precede the date upon which the resolution fixing the
record date is adopted, and which record date shall be not more than 60 nor less than ten days prior to such action. If no record date is fixed,
the record date for determining members for such purpose shall be at the close of business on the day on which the Directors adopt the
resolution relating thereto.

 
21. Registration of transfers may be suspended at such times and for such period, not exceeding in the whole 30 days in each year, as the Directors may

from time to time determine subject to the requirements of the Acts.
 
22. All instruments of transfer shall upon their being lodged with the Company remain the property of the Company and the Company shall be entitled

to retain them.
 
23. Subject to the provisions of these articles, whenever as a result of a consolidation of shares or otherwise any members would become entitled to

fractions of a share, the Directors may sell or cause to be sold, on behalf of those members, the shares representing the fractions for the best price
reasonably obtainable to any person and distribute the proceeds of sale (subject to any applicable tax, abandoned property laws and the reasonable
expenses of sale) in due proportion among those members, except that any proceeds in respect of any holding which is less than a sum fixed by the
Board may be retained for the benefit of the Company. The Directors may authorise some person to execute an instrument of transfer of the shares
to, or in accordance with the directions of, the purchaser. The transferee shall not be bound to see to the application of the purchase money nor shall
his title to the shares be affected by any irregularity in or invalidity of the proceedings in reference to the sale.

 
TRANSMISSION OF SHARES

 
24. In the case of the death of a member, the survivor or survivors where the deceased was a joint Holder, and the personal representatives of the

deceased where he was a sole Holder, shall be the only persons recognised by the Company as having any title to his interest in the shares; but
nothing herein contained shall release the estate of a deceased joint Holder from any liability in respect of any share which had been jointly held by
him with other persons.

 
25. Any person becoming entitled to a share in consequence of the death or bankruptcy of a member may, upon such evidence being produced as may

from time to time properly be required by the Directors and subject as herein provided, elect either to be registered himself as Holder of the share or
to have some person nominated by him registered as the transferee thereof, but the Directors shall, in either case, have the same right to decline or
suspend registration as they would have had in the case of a transfer of the shares by that member before his death or bankruptcy, as the case may be.

 

 



 

  
26. If the person so becoming entitled elects to be registered himself, he shall deliver or send to the Company a notice in writing signed by him stating

that he so elects. If he elects to have another person registered, he shall testify his election by executing to that person a transfer of the share. All the
limitations, restrictions and provisions of these articles relating to the right to transfer and the registration of transfers of shares shall be applicable to
any such notice or transfer as aforesaid as if the death or bankruptcy of the member had not occurred and the notice of transfer were a transfer signed
by that member.

 
27. A person becoming entitled to a share by reason of the death or bankruptcy of the Holder shall be entitled to the same dividends and other

advantages to which he would be entitled if he were the registered Holder of the share, except that he shall not, before being registered as a member
in respect of the share, be entitled in respect of it to exercise any right conferred by membership in relation to the meetings of the Company, so,
however, that the Directors may at any time give notice requiring such person to elect either to be registered himself or to transfer the share, and if
the notice is not complied with within 90 days, the Directors may thereupon withhold payment of all dividends, bonuses or other moneys payable in
respect of the share until the requirements of the notice have been complied with.

 
AMENDMENT OF MEMORANDUM OF ASSOCATION; CHANGE OF LOCATION OF REGISTERED OFFICE; AND ALTERATION OF

CAPITAL
 
28. The Company may from time to time by Ordinary Resolution increase the authorised share capital by such sum, to be divided into shares of such

amount, as the resolution shall prescribe.
 
29. The Company may by Ordinary Resolution:

 
(a) divide its share capital into several classes and attach to them respectively any preferential, deferred, qualified or special rights, privileges or

conditions;
 
(b) increase the authorised share capital by such sum to be divided into shares of such nominal value, as such Ordinary Resolution shall

prescribe;
 
(c) consolidate and divide all or any of its share capital into shares of larger amount than its existing shares;
 
(d) by subdivision of its existing shares or any of them divide the whole or any part of its share capital into shares of smaller nominal value

than is fixed by the memorandum of association subject to the Acts, so, however, that in the sub-division the proportion between the amount
paid and the amount, if any, unpaid on each reduced share shall be the same as it was in the case of the Share from which the reduced share
is derived;

 
(e) cancel any shares that at the date of the passing of the relevant Ordinary Resolution have not been taken or agreed to be taken by any

person; and
 
(f) subject to applicable law, change the currency denomination of its share capital.

 
30. Subject to the provisions of the Acts, the Company may:
 

 



 

  
(a) by Special Resolution change its name, alter or add to the memorandum of association with respect to any objects, powers or other matters

specified therein or alter or add to these Articles;
 
(b) by Special Resolution reduce its company capital (including its share capital and any capital redemption reserve or share premium account)

in any way it thinks expedient and, without prejudice to the generality of the foregoing, may
 
(i) extinguish or reduce the liability on any of its shares in respect of share capital not paid up;
 
(ii) either with or without extinguishing or reducing liability on any of its shares, cancel any paid up company capital which is lost or

unrepresented by available assets; and
 
(iii) either with or without extinguishing or reducing liability on any of its shares, pay off any paid up company capital which is in

excess of the wants of the Company,
 
and in relation to such reductions, the Company may by Special Resolution determine the terms upon which the reduction is to be effected,
including in the case of a reduction of part only of any class of shares, those shares to be affected; and

 
(c) by resolution of the Directors change the location of its Office.

 
GENERAL MEETINGS

 
31. The Company shall in each year hold a general meeting as its annual general meeting in addition to any other meeting in that year, and shall specify

the meeting as such in the notices calling it. Not more than fifteen months shall elapse between the date of one annual general meeting of the
Company and that of the next. This article shall not apply in the case of the first general meeting, in respect of which the Company shall convene the
meeting within the time periods required by the Act.

 
32. Subject to the Acts, all general meetings of the Company may be held outside of Ireland.
 
33. All general meetings other than annual general meetings shall be called extraordinary general meetings.
 
34. The Directors may, whenever they think fit, convene an extraordinary general meeting, and extraordinary general meetings shall also be convened on

such requisition, or in default may be convened by such requisitionists, as provided in the Acts. Where any enactment confers rights on the members
of a company to convene a general meeting and expresses such rights to apply save where a company’s articles of association or constitution
provides otherwise, including, but not limited to, section 178(2) of the Act, such rights shall not apply to the members of the Company.

 
35. All provisions of these articles relating to general meetings of the Company shall, mutatis mutandis, apply to every separate general meeting of the

Holders of any class of shares in the capital of the Company, except that the necessary quorum shall be two or more persons holding or representing
by proxy (whether or not such Holder actually exercises his voting rights in whole, in part or at all at the relevant general meeting) at least a majority
in nominal value of the issued shares of the class or, at any adjourned meeting of such Holders, one Holder holding or representing by proxy
(whether or not such Holder actually exercises his voting rights in whole, in part or at all at the relevant general meeting) at least a majority in
nominal value of the issued shares of the class, shall be deemed to constitute a meeting.

 

 



 

  
36. A Director shall be entitled, notwithstanding that he is not a member, to attend and speak at any general meeting and at any separate meeting of the

Holders of any class of shares in the Company.
 

NOTICE OF GENERAL MEETINGS
 

37.
 
(a) Subject to the provisions of the Acts allowing a general meeting to be called by shorter notice, an annual general meeting and an

extraordinary general meeting for the passing of a Special Resolution shall be called by not more than 60 Clear Days’ notice and not less
than 21 Clear Days’ notice and all other extraordinary general meetings shall be called by not less than 14 Clear Days’ notice.

 
(b) Any notice convening a general meeting shall specify the time and place of the meeting and, in the case of special business, the general

nature of that business and, in reasonable prominence, that a member entitled to attend and vote is entitled to appoint a proxy to attend,
speak and vote in his place and that a proxy need not be a member of the Company. It shall also give particulars of any Directors who are to
retire at the meeting and of any persons who are recommended by the Directors for appointment or re-appointment as Directors at the
meeting or in respect of whom notice has been duly given to the Company of the intention to propose them for appointment or re-
appointment as Directors at the meeting. Provided that the latter requirement shall only apply where the intention to propose the person has
been received by the Company in accordance with the provisions of these articles. Subject to any restrictions imposed on any shares, the
notice of the meeting shall be given to all the members of the Company as of the record date set by the Directors and to the Directors and
the statutory auditors.

 
(c) The accidental omission to give notice of a meeting to, or the non-receipt of notice of a meeting by, any person entitled to receive notice

shall not invalidate the proceedings at the meeting.
 

38. Where, by any provision contained in the Acts, notice of a greater length than that required by article 37(a) is required of a resolution, the resolution
shall not be effective (except where the Directors of the Company have resolved to submit it) unless notice of the intention to move it has been given
to the Company not less than 28 days (or such period as the Acts permit) before the meeting at which it is moved, and the Company shall give to the
members notice of any such resolution as required by and in accordance with the provisions of the Acts.

 
PROCEEDINGS AT GENERAL MEETINGS

 
39. All business shall be deemed special that is transacted at an extraordinary general meeting, and also that is transacted at an annual general meeting,

with the exception of:
 
(i) the consideration of the Company’s statutory financial statements and the report of the directors and the report of the statutory

auditors on those statements and that report;
 
(ii) the review by the members of the Company’s affairs;
 
(iii) the declaration of a dividend (if any) of an amount not exceeding the amount recommended by the directors;

 

 



 

  
(iv) the authorisation of the directors to approve the remuneration of the statutory auditors; and
 
(v) the election and re-election of directors.

 
40. At any annual general meeting of the members, only such nominations of persons for election to the Board shall be made, and only such other

business shall be conducted or considered, as shall have been properly brought before the meeting. For nominations to be properly made at an annual
general meeting, and proposals of other business to be properly brought before an annual meeting, nominations and proposals of other business must
be: (a) specified in the Company’s notice of meeting (or any supplement thereto) given by or at the direction of the Board, (b) otherwise properly
made at the annual general meeting, by or at the direction of the Board or (c) otherwise properly requested to be brought before the annual general
meeting by a member of the Company in accordance with these articles. For nominations of persons for election to the Board or proposals of other
business to be properly requested by a member to be made at an annual general meeting, a member must (i) be a member at the time of giving of
notice of such annual general meeting by or at the direction of the Board and at the time of the annual general meeting, (ii) be entitled to vote at such
annual general meeting and (iii) comply with the procedures set forth in these articles as to such business or nomination. The immediately preceding
sentence shall be the exclusive means for a member to make nominations or other business proposals (other than matters properly brought under the
applicable rules of any stock exchange to which the Company’s shares are admitted to trading and included in the Company’s notice of meeting)
before an annual general meeting of members.

 
41. At any extraordinary general meeting of the members, only such business shall be conducted or considered, as shall have been properly brought

before the meeting pursuant to the Company’s notice of meeting. To be properly brought before an extraordinary general meeting, proposals of
business must be (a) specified in the Company’s notice of meeting (or any supplement thereto) given by or at the direction of the Board, (b)
otherwise properly brought before the extraordinary general meeting, by or at the direction of the Board, or (c) otherwise properly brought before the
meeting by any members of the Company pursuant to the valid exercise of power granted to them under the Acts.

 
42. No shareholder shall be entitled to propose any person to be appointed, elected or re-elected as Director at any extraordinary general meeting.
 
43. Except as otherwise provided by the Acts, the memorandum of association or these articles, the Chairman of any general meeting shall have the

power to determine whether a nomination or any other business proposed to be brought before the general meeting was made or proposed, as the
case may be, in accordance with these articles and, if any proposed nomination or other business is not in compliance with these articles, to declare
that no action shall be taken on such nomination or other proposal and such nomination or other proposal shall be disregarded.

 
44. No business shall be transacted at any general meeting unless a quorum is present at the time when the meeting proceeds to business. Five or more

Holders of shares, present in person or by proxy (whether or not such Holder actually exercises his voting rights in whole, in part or at all at the
relevant general meeting), entitling them to exercise a majority of the voting power of the Company on the relevant record date shall constitute a
quorum. Abstentions and broker non-votes will be regarded as present for the purposes of establishing the presence of a quorum.

 

 



 

  
45. Any general meeting duly called at which a quorum is not present shall be adjourned and the Company shall provide notice pursuant to article 38 in

the event that such meeting is to be reconvened.
 
46. The Chairman, if any, of the Board shall preside as Chairman at every general meeting of the Company, or if there is no such Chairman, or if he is

not present within fifteen minutes after the time appointed for the holding of the meeting or is unwilling to act, the Directors present shall elect one
of their number to be Chairman of the meeting.

 
47. If at any meeting no Director is willing to act as Chairman or if no Director is present within fifteen minutes after the time appointed for holding the

meeting, the members present shall choose one of their number to be Chairman of the meeting.
 
48. The Chairman may, with the consent of any meeting at which a quorum is present, and shall if so directed by the meeting, adjourn the meeting from

time to time and from place to place without notice other than by announcement of the time and place of the adjourned meeting by the Chairman of
the meeting. The Chairman of the meeting may at any time without the consent of the meeting adjourn the meeting to another time and/or place if, in
his opinion, it would facilitate the conduct of the business of the meeting to do so or if he is so directed by the Board. Save as aforesaid, it shall not
be necessary to give any notice of an adjournment or of the business to be transacted at an adjourned meeting.

 
49. At any general meeting a resolution put to the vote of the meeting shall be decided by poll.
 
50. A poll shall be taken in such manner as the Chairman directs, and the result of the poll shall be deemed to be the resolution of the meeting at which

the poll was taken.
 
51. Unless the Directors otherwise determine, no member shall be entitled to vote at any general meeting or any separate meeting of the Holders of any

class of shares in the Company, either in person or by proxy, or to exercise any privilege as a member in respect of any share held by him unless all
monies then payable by him in respect of that share have been paid.

 
ADVANCE NOTICE OF MEMBER BUSINESS AND NOMINATIONS

 
52. Without qualification or limitation, subject to article 62, for any nominations or any other business to be properly brought before an annual general

meeting by a member pursuant to article 40, the member must have given timely notice thereof (including, in the case of nominations, the completed
and signed questionnaire, representation and agreement required by article 63), and timely updates and supplements thereof, in writing to the
Secretary, and such other business must otherwise be a proper matter for member action.

 
53. To be timely, a member’s notice for any nominations or any other business to be properly brought before an annual general meeting by a member

pursuant to article 40 shall be delivered to the Secretary at the Office by close of business on that day that is not less than 120 days prior to the first
anniversary of the day of release to shareholders of the Company’s proxy statement, issued pursuant to the applicable rules of any stock exchange to
which the Company’s shares are admitted to trading, in respect of the preceding year’s annual general meeting; provided, however, that in the event
that the date of the annual general meeting is changed by more than 30 days from the date contemplated at the time of the previous year’s proxy
statement, notice by the member must be so delivered by close of business on the day that is not less than the later of (a) 150 days prior to the day of
the contemplated annual general meeting or (b) ten days after the day on which public announcement of the date of the contemplated annual general
meeting is first made by the Company; provided, further, that with respect to the first annual general meeting of the Company, notice by the member
must be so delivered by close of business on the day that is not less than ten days after the day on which public announcement of the date of such
meeting is first made by the Company. In no event shall any adjournment or postponement of an annual general meeting, or the public announcement
thereof, commence a new time period for the giving of a member’s notice as described above.

 

 



 

  
54. Notwithstanding anything in article 53 to the contrary, in the event that the number of directors to be elected to the Board is increased by the Board,

and there is no public announcement by the Company naming all of the nominees for director or specifying the size of the increased Board at least
130 days prior to the first anniversary of the day of release to shareholders of the Company’s proxy statement issued pursuant to the applicable rules
of any stock exchange to which the Company’s shares are admitted to trading in respect of the preceding year’s annual general meeting, a member’s
notice required by articles 52-55 shall also be considered timely, but only with respect to nominees for any new positions created by such increase, if
it shall be delivered to the Secretary at the Office not later than the close of business on the day that is ten days after the day on which such public
announcement is first made by the Company.

 
55. In addition, to be considered timely, a member’s notice shall further be updated and supplemented, if necessary, so that the information provided or

required to be provided in such notice shall be true and correct as of the record date for the meeting and as of the date that is ten business days prior
to the meeting or any adjournment or postponement thereof, and such update and supplement shall be delivered to the Secretary at the Office not
later than five business days after the record date for the meeting in the case of the update and supplement required to be made as of the record date,
and not later than eight business days prior to the date for the meeting or any adjournment or postponement thereof in the case of the update and
supplement required to be made as of ten business days prior to the meeting or any adjournment or postponement thereof.

 
56. Subject to article 62, in the event the Company calls an extraordinary general meeting of members for the purpose of electing one or more directors

to the Board, any member may nominate a person or persons (as the case may be) for election to such position(s) as specified in the Company’s
notice of meeting, provided that the member gives timely notice thereof (including the completed and signed questionnaire, representation and
agreement required by article 63), and timely updates and supplements thereof, in writing, to the Secretary.

 
57. To be timely, a member’s notice for any nomination to be properly brought before such an extraordinary general meeting shall be delivered to the

Secretary at the Office by close of business on the day that is not less than 120 days prior to the date of such extraordinary general meeting or, if the
first public announcement of the date of such extraordinary general meeting is less than 130 days prior to the date of such extraordinary general
meeting, by close of business on the day that is ten days after the day on which public announcement of the date of the extraordinary general meeting
and of the nominees proposed by the Board to be elected at such meeting is first made by the Company. In no event shall any adjournment or
postponement of an extraordinary general meeting, or the public announcement thereof, commence a new time period for the giving of a member’s
notice as described above.

 
58. In addition, to be considered timely, a member’s notice shall further be updated and supplemented, if necessary, so that the information provided or

required to be provided in such notice shall be true and correct as of the record date for the meeting and as of the date that is ten business days prior
to the meeting or any adjournment or postponement thereof, and such update and supplement shall be delivered to the Secretary at the Office not
later than five business days after the record date for the meeting in the case of the update and supplement required to be made as of the record date,
and not later than eight business days prior to the date for the meeting, any adjournment or postponement thereof in the case of the update and
supplement required to be made as of ten business days prior to the meeting or any adjournment or postponement thereof.

 

 



 

  
59. To be in proper form, a member’s notice (whether given pursuant to articles 52-55 or articles 56-58) to the Secretary must include the following, as

applicable:
 
(a) As to the member giving the notice and the beneficial owner, if any, on whose behalf the nomination or proposal is made, a member’s

notice must set forth: (i) the name and address of such member, as they appear on the Company’s books, of such beneficial owner, if any,
and of their respective affiliates or associates or others acting in concert therewith, (ii) (A) the class or series and number of shares of the
Company which are, directly or indirectly, owned beneficially and of record by such member, such beneficial owner and their respective
affiliates or associates or others acting in concert therewith, (B) any option, warrant, convertible security, share appreciation right, or similar
right with an exercise or conversion privilege or a settlement payment or mechanism at a price related to any class or series of shares of the
Company or with a value derived in whole or in part from the value of any class or series of shares of the Company, or any derivative or
synthetic arrangement having the characteristics of a long position in any class or series of shares of the Company, or any contract,
derivative, swap or other transaction or series of transactions designed to produce economic benefits and risks that correspond substantially
to the ownership of any class or series of shares of the Company, including due to the fact that the value of such contract, derivative, swap
or other transaction or series of transactions is determined by reference to the price, value or volatility of any class or series of shares of the
Company, whether or not such instrument, contract or right shall be subject to settlement in the underlying class or series of shares of the
Company, through the delivery of cash or other property, or otherwise, and without regard to whether the member, the beneficial owner, if
any, or any affiliates or associates or others acting in concert therewith, may have entered into transactions that hedge or mitigate the
economic effect of such instrument, contract or right, or any other direct or indirect opportunity to profit or share in any profit derived from
any increase or decrease in the value of shares of the Company (any of the foregoing, a “Derivative Instrument”) directly or indirectly
owned beneficially by such member, the beneficial owner, if any, or any affiliates or associates or others acting in concert therewith, (C) any
proxy, contract, arrangement, understanding, or relationship pursuant to which such member has a right to vote any class or series of shares
of the Company, (D) any agreement, arrangement, understanding, relationship or otherwise, including any repurchase or similar so-called
“stock borrowing” agreement or arrangement, involving such member, directly or indirectly, the purpose or effect of which is to mitigate
loss to, reduce the economic risk (of ownership or otherwise) of any class or series of the shares of the Company by, manage the risk of
share price changes for, or increase or decrease the voting power of, such member with respect to any class or series of the shares of the
Company, or which provides, directly or indirectly, the opportunity to profit or share in any profit derived from any decrease in the price or
value of any class or series of the shares of the Company (any of the foregoing, a “Short Interest”), (E) any rights to dividends on the
shares of the Company owned beneficially by such member that are separated or separable from the underlying shares of the Company, (F)
any proportionate interest in shares of the Company or Derivative Instruments held, directly or indirectly, by a general or limited partnership
in which such member is a general partner or, directly or indirectly, beneficially owns an interest in a general partner of such general or
limited partnership, (G) any performance-related fees (other than an asset-based fee) that such member is entitled to base on any increase or
decrease in the value of shares of the Company or Derivative Instruments, if any, including without limitation any such interests held by
members of such member’s immediate family sharing the same household, (H) any significant equity interests or any Derivative
Instruments or Short Interests in any principal competitor of the Company held by such member, and (I) any direct or indirect interest of
such member in any contract with the Company, any affiliate of the Company or any principal competitor of the Company (including, in
any such case, any employment agreement, collective bargaining agreement or consulting agreement), and (iii) any other information
relating to such member and beneficial owner, if any, that would be required to be disclosed in a proxy statement and form or proxy or other
filings required to be made in connection with solicitations of proxies for, as applicable, the proposal and/or for the election of directors in a
contested election pursuant to the applicable rules of any stock exchange to which the Company’s shares are admitted to trading and the
regulations promulgated thereunder.

 

 



 

  
(b) If the notice relates to any business other than a nomination of a director or directors that the member proposes to bring before the meeting,

a member’s notice must, in addition to the matters set forth in article 59(a) above, also set forth: (i) a brief description of the business
desired to be brought before the meeting, the reasons for conducting such business at the meeting and any material interest of such member
and beneficial owner, if any, in such business, (ii) the text of the proposal or business (including the text of any resolutions proposed for
consideration and, in the event that such proposal or business includes a proposal to amend these articles, the text of the proposed
amendment), and (iii) a description of all agreements, arrangements and understandings between such member and beneficial owner, if any,
and any other person or persons (including their names) in connection with the proposal of such business by such member.

 
(c) As to each person, if any, whom the member proposes to nominate for election or re-election to the Board, a member’s notice must, in

addition to the matters set forth in article 59(a) above, also set forth: (i) all information relating to such person that would be required to be
disclosed in a proxy statement or other filings required to be made in connection with solicitations of proxies for election of directors in a
contested election pursuant to the applicable rules of any stock exchange to which the Company’s shares are admitted to trading and the
rules and regulations promulgated thereunder (including such person’s written consent to being named in the proxy statement as a nominee
and to serving as a director if elected) and (ii) a description of all direct and indirect compensation and other material monetary agreements,
arrangements and understandings during the past three years, and any other material relationships, between or among such member and
beneficial owner, if any, and their respective affiliates and associates, or others acting in concert therewith, on the one hand, and each
proposed nominee, and his or her respective affiliates and associates, or others acting in concert therewith, on the other hand, including,
without limitation all information that would be required to be disclosed pursuant to the applicable rules of any stock exchange to which the
Company’s shares are admitted to trading if the member making the nomination and any beneficial owner on whose behalf the nomination
is made, if any, or any affiliate or associate thereof or person acting in concert therewith, were the “registrant” for purposes of such rule and
the nominee were a director or executive officer of such registrant.

 
60. With respect to each person, if any, whom the member proposes to nominate for election or re-election to the Board, a member’s notice must, in

addition to the matters set forth in articles 59(a) and 59(c) above, also include a completed and signed questionnaire, representation and agreement
required by article 63 of these articles. The Company may require any proposed nominee to furnish such other information as may reasonably be
required by the Company to determine the eligibility of such proposed nominee to serve as an independent director of the Company or that could be
material to a reasonable member’s understanding of the independence, or lack thereof, of such nominee.

 

 



 

  
61. Notwithstanding the provisions of these articles, a member shall also comply with all applicable requirements of the applicable rules of any stock

exchange to which the Company’s shares are admitted to trading and the rules and regulations thereunder with respect to the matters set forth in
articles 52-63.

 
62. Nothing in these articles shall be deemed to affect any rights (i) of members to request inclusion of proposals in the Company’s proxy statement

pursuant to the applicable rules of any stock exchange to which the Company’s shares are admitted to trading, (ii) of the holders of any series of
preferred shares if and to the extent provided for under law, the memorandum of association or these articles or (iii) of members of the Company to
bring business before an extraordinary general meeting pursuant to the valid exercise of power granted to them under the Acts. Subject to the
applicable rules of any stock exchange to which the Company’s shares are admitted to trading, nothing in these articles shall be construed to permit
any member, or give any member the right, to include or have disseminated or described in the Company’s proxy statement any nomination of
director or directors or any other business proposal.

 
63. Subject to the rights of members of the Company to propose nominations at an extraordinary general meeting pursuant to the valid exercise of power

granted to them under the Acts, to be eligible to be a nominee for election or re-election as a director of the Company, a person must deliver (in
accordance with the time periods prescribed for delivery of notice under articles 52-62) to the Secretary at the Office a written questionnaire with
respect to the background and qualification of such person and the background of any other person or entity on whose behalf the nomination is being
made (which questionnaire shall be provided by the Secretary upon written request), and a written representation and agreement (in the form
provided by the Secretary upon written request) that such person (A) is not and will not become a party to (1) any agreement, arrangement or
understanding with, and has not given any commitment or assurance to, any person or entity as to how such person, if elected as a director of the
Company, will act or vote on any issue or question (a “Voting Commitment”) that has not been disclosed to the Company or (2) any Voting
Commitment that could limit or interfere with such person’s ability to comply, if elected as a director of the Company, with such person’s fiduciary
duties under applicable law, (B) is not and will not become a party to any agreement, arrangement or understanding with any person or entity other
than the Company with respect to any direct or indirect compensation, reimbursement or indemnification in connection with service or action as a
director that has not been disclosed therein, and (C) in such person’s individual capacity and on behalf of any person or entity on whose behalf the
nomination is being made, would be in compliance, if elected as a director of the Company, and will comply with all applicable corporate
governance, conflict of interest, confidentiality and share ownership and trading policies and guidelines of the Company publicly disclosed from
time to time.

 
VOTES OF MEMBERS

 
64. Subject to any special rights or restrictions as to voting for the time being attached by or in accordance with these articles to any class of shares, on a

poll every member who is present in person or by proxy shall have one vote for each share of which he is the Holder.
 
65. When there are joint Holders, the vote of the senior who tenders a vote, whether in person or by proxy, shall be accepted to the exclusion of the votes

of the other joint Holders; and for this purpose, seniority shall be determined by the order in which the names stand in the Register.
 

 



 

 
66. A member of unsound mind, or in respect of whom an order has been made by any court having jurisdiction (whether in Ireland or elsewhere) in

matters concerning mental disorder, may vote by his committee, receiver, guardian or other person appointed by that court and any such committee,
receiver, guardian or other person may vote by proxy on a poll. Evidence to the satisfaction of the Directors of the authority of the person claiming to
exercise the right to vote shall be received at the Office or at such other address as is specified in accordance with these articles for the receipt of
appointments of proxy, not less than forty-eight hours before the time appointed for holding the meeting or adjourned meeting at which the right to
vote is to be exercised and in default the right to vote shall not be exercisable.

 
67. No objection shall be raised to the qualification of any voter except at the meeting or adjourned meeting at which the vote objected to is given or

tendered, and every vote not disallowed at such meeting shall be valid for all purposes. Any such objection made in due time shall be referred to the
Chairman of the meeting, whose decision shall be final and conclusive.

 
68. Votes may be given either personally or by proxy.
 

69.
 
(a) Every member entitled to attend and vote at a general meeting may appoint a proxy to attend, speak and vote on his behalf and may appoint

more than one proxy to attend, speak and vote at the same meeting. The appointment of a proxy shall be in any form which the Directors
may approve, subject to compliance with any requirements as to form under the Acts, and shall be signed by or on behalf of the appointer.
A body corporate must sign a form of proxy under its common seal (if applicable) or under the hand of a duly authorised officer thereof. A
proxy need not be a member of the Company. The appointment of a proxy in electronic or other form shall only be effective in such manner
as the Directors may approve, subject to any requirements of the Acts.

 
(b) Without limiting the foregoing, the Directors may from time to time permit appointments of a proxy to be made by means of an electronic or

internet communication or facility and may in a similar manner permit supplements to, or amendments or revocations of, any such
electronic or internet communication or facility to be made. For the avoidance of doubt, such appointments of proxy as made by electronic
or internet communication or facility as permitted by the Directors will be deemed to be deposited at the place specified for such purpose
once received by the Company. The Directors may in addition prescribe the method of determining the time at which any such electronic or
internet communication or facility is to be treated as deposited at the place specified for such purpose. The Directors may treat any such
electronic or internet communication or facility which purports to be or is expressed to be sent on behalf of a Holder of a share as sufficient
evidence of the authority of the person sending that instruction to send it on behalf of that Holder.

 
70. A body corporate which is a member of the Company may authorise such person as it thinks fit to act as its representative at any meeting of the

Company or of any class of members of the Company and the person so authorised shall be entitled to exercise the same powers on behalf of the
body corporate which he represents as that body corporate could exercise if it were an individual member of the Company. The Company may
require evidence from the body corporate of the due authorisation of such person to act as the representative of the relevant body corporate.

 
71. An appointment of proxy relating to more than one meeting (including any adjournment thereof) having once been received by the Company for the

purposes of any meeting shall not require to be delivered, deposited or received again by the Company for the purposes of any subsequent meeting to
which it relates.

 

 



 

  
72. Receipt by the Company of an appointment of proxy in respect of a meeting shall not preclude a member from attending and voting at the meeting or

at any adjournment thereof. An appointment proxy shall be valid, unless the contrary is stated therein, as well for any adjournment of the meeting as
for the meeting to which it relates.

 
73.

 
(a) A vote given or poll demanded in accordance with the terms of an appointment of proxy or a resolution authorising a representative to act

on behalf of a body corporate shall be valid notwithstanding the death or insanity of the principal, or the revocation of the appointment of
proxy or of the authority under which the proxy was appointed or of the resolution authorising the representative to act or transfer of the
share in respect of which the proxy was appointed or the authorisation of the representative to act was given, provided that no intimation in
writing (whether in electronic form or otherwise) of such death, insanity, revocation or transfer shall have been received by the Company at
the Office, before the commencement of the meeting or adjourned meeting at which the appointment of proxy is used or at which the
representative acts, provided, however, that where such intimation is given in electronic form it shall have been received by the Company
before the commencement of the meeting

 
(b) The Directors may send, at the expense of the Company, by post, electronic mail or otherwise, to the members forms for the appointment of

a proxy (with or without stamped envelopes for their return) for use at any general meeting or at any class meeting, either in blank or
nominating any one or more of the Directors or any other persons in the alternative.

 
74.

 
(a) Except in the case of the removal of statutory auditors or Directors and subject to the Acts, anything which may be done by resolution in

general meeting of all or any class or resolution in writing, signed by all of the holders or any class thereof or their proxies (or in the case of
a holder that is a corporation (whether or not a company within the meaning of the Acts) on behalf of such holder) being all of the holders
of the Company or any class thereof, who at the date of the resolution in writing would be entitled to attend a meeting and vote on the
resolution and if described as a Special Resolution shall be deemed to be a Special Resolution and vote on the resolution and if described as
a Special Resolution shall be deemed to be a Special Resolution within the meaning of the Acts. Such resolution in writing may be signed in
as many counterparts as may be necessary.

 
(b) For the purposes of any written resolution under article 74(a), the date of the resolution in writing is the date when the resolution is signed

by, or on behalf of, the last holder to sign and any reference in any enactment to the date of passing of a resolution is, in relation to a
resolution in writing made in accordance with this section, a reference to such date.

 
(c) A resolution in writing made in accordance with article 74(a) is valid as if it had been passed by the Company in general meeting or, if

applicable, by a meeting of the relevant class of holders of the Company, as the case may be. A resolution in writing made in accordance
with this section shall constitute minutes for the purposes of the Acts and these articles.

 

 



 

  
DIRECTORS

 
75. Subject to article 94, the number of Directors shall not be less than two (the “prescribed minimum”) nor more than thirteen and shall be determined

by the Board (the “Authorised Number”). The continuing Directors may act notwithstanding any vacancy in their body provided that, if the number
of the Directors is reduced below the prescribed minimum, the remaining Director or Directors shall appoint forthwith an additional Director or
additional Directors so that the Board comprises such minimum or shall convene a general meeting of the Company for the purpose of making such
appointment. If, at any general meeting of the Company, (a) the Chairman determines that the number of persons properly nominated to serve as
Directors exceeds the Authorised Number and (b) the number of Directors is reduced below the Authorised Number due to the failure of one or more
Directors to be elected or re-elected (as the case may be) by way of a majority of the votes cast at that meeting or any adjournment thereof, then from
the persons properly nominated to serve as Directors those receiving the highest number of votes in favour of election or re-election (as the case may
be) shall be elected or re-elected (as the case may be) to the Board so that the number of Directors equals the Authorised Number and shall be
Directors until the next annual general meeting. Where the number of Directors falls to less than the Authorised Number and there are no Director or
Directors capable of acting then any two members may summon a general meeting for the purpose of appointing Directors. Any additional Director
so appointed shall hold office (subject to the provisions of the Acts and these articles) only until the conclusion of the annual general meeting of the
Company next following such appointment. If, at any meeting of the Company, resolutions are passed by a majority of the votes cast at that meeting
or any adjournment thereof in respect of the election or re-election (as the case may be) of Directors which would result in the Authorised Number
being exceeded, then those Director(s), in such number as exceeds such Authorised Number, receiving at that meeting the lowest number of votes in
favour of election or re-election (as the case may be) shall, notwithstanding the passing of any resolution by a majority of the votes cast at that
meeting or any adjournment thereof in their favour, not be elected or re-elected (as the case may be) to the Board; provided, that nothing in this
provision will require or result in the removal of a Director whose election or re-election to the Board was not voted on at such meeting.

 
76.

 
(a) Each Director, not being an employee, shall be paid a fee for their services and each Director who is an employee of the Company or the

Group shall be paid remuneration (to include benefits in kind) for their employment. The fee or remuneration paid to each Director shall be
at such rate and on such basis as may from time to time be determined by the Board. The Directors may also be paid all travelling, hotel and
other expenses properly incurred by them in attending and returning from meetings of the Directors or any committee of the Directors or
general meetings of the Company or in connection with the business of the Company. The amount, rate or basis of the fees, remuneration or
expenses paid to the Directors shall not require approval or ratification by the Company in general meeting.

 
(b) Each Director may use the property of the Company pursuant to or in connection with: the exercise or performance of his or her duties,

functions and powers as Director or employee; the terms of any contract of service or employment or letter of appointment; and, or in the
alternative, any other usage authorised by the Directors (or a person authorised by the Directors) from time to time; and including in each
case for a Director’s own benefit or for the benefit of another person.

 

 



 

 
77. If any Director shall be called upon to perform extra services which in the opinion of the Directors are outside the scope of the ordinary duties of a

Director, the Company may remunerate such Director either by a fixed sum or by a percentage of profits or otherwise as may be determined by a
resolution passed at a meeting of the Directors and such remuneration may be either in addition to or in substitution for any other remuneration to
which he may be entitled as a Director.

 
78. No shareholding qualification for Directors shall be required. A Director (whether or not a member of the Company) shall be entitled to attend and

speak at general meetings.
 
79. Unless the Company otherwise directs, a Director of the Company may be or become a Director or other officer of, or otherwise interested in, any

company promoted by the Company or in which the Company may be interested as Holder or otherwise, and no such Director shall be accountable
to the Company for any remuneration or other benefits received by him as a Director or officer of, or from his interest in, such other company.

 
BORROWING POWERS

 
80. Subject to the Acts, the Directors may exercise all the powers of the Company to borrow or raise money, and to mortgage or charge its undertaking,

property, assets and uncalled capital or any part thereof and to issue debentures, debenture stock and other securities whether outright or as collateral
security for any debt, liability or obligation of the Company or of any third party, without any limitation as to amount.

 
POWERS AND DUTIES OF THE DIRECTORS

 
81. The business of the Company shall be managed by the Directors, who may pay all expenses incurred in promoting and registering the Company and

may exercise all such powers of the Company as are not, by the Acts or by these articles, required to be exercised by the Company in general
meeting, subject, nevertheless, to any of these articles and to the provisions of the Acts.

 
82. The Directors may from time to time and at any time by power of attorney appoint any company, firm or person or body of persons, whether

nominated directly or indirectly by the Directors, to be the attorney or attorneys of the Company for such purposes and with such powers, authorities
and discretions (not exceeding those vested in or exercisable by the Directors under these articles) and for such period and subject to such conditions
as they may think fit, and any such power of attorney may contain such provisions for the protection of persons dealing with any such attorney as the
Directors may think fit, and may also authorise any such attorney to delegate all or any of the powers, authorities and discretions vested in him.

 
83.

 
(a) A Director who is in any way, whether directly or indirectly, interested in a contract or proposed contract with the Company shall declare

the nature of his interest at a meeting of the Directors in accordance with the Acts.
 
(b) A Director may vote in respect of any contract, appointment or arrangement in which he is interested, and he shall be counted in the quorum

present at the meeting.
 
84. As recognised by section 228(1)(e) of the Act, the Directors may agree to restrict their power to exercise an independent judgement but only where

this has been approved by a resolution of the board of directors of the Company.
 

 



 

 
85. A Director may hold and be remunerated in respect of any other office or place of profit under the Company or any other company in which the

Company may be interested (other than the office of auditor of the Company or any subsidiary thereof) in conjunction with his office of Director for
such period and on such terms as to remuneration and otherwise as the Directors may determine, and no Director or intending Director shall be
disqualified by his office from contracting or being interested, directly or indirectly, in any contract or arrangement with the Company or any such
other company either with regard to his tenure of any such other office or place of profit or as vendor, purchaser or otherwise nor shall any Director
so contracting or being so interested be liable to account to the Company for any profits and advantages accruing to him from any such contract or
arrangement by reason of such Director holding that office or of the fiduciary relationship thereby established.

 
86. The Directors may exercise the voting powers conferred by shares of any other company held or owned by the Company in such manner in all

respects as they think fit and in particular they may exercise their voting powers in favour of any resolution appointing the Directors or any of them
as Directors or officers of such other company or providing for the payment of remuneration or pensions to the Directors or officers of such other
company.

 
87. Any Director may act by himself or his firm in a professional capacity for the Company, and he or his firm shall be entitled to remuneration for

professional services as if he were not a Director, but nothing herein contained shall authorise a Director or his firm to act as auditor to the Company.
 
88. All cheques, promissory notes, drafts, bills of exchange and other negotiable instruments and all receipts for money paid to the Company shall be

signed, drawn, accepted, endorsed or otherwise executed, as the case may be, by such person or persons and in such manner as the Directors shall
from time to time by resolution determine.

 
89. The Directors shall cause minutes to be made in books provided for the purpose of:

 
(a) all appointments of officers made by the Directors;
 
(b) the names of the Directors present at each meeting of the Directors and of any committee of the Directors; and
 
(c) all resolutions and proceedings at all meetings of the Company and of the Directors and of committees of Directors.

 
90. The Directors may procure the establishment and maintenance of or participate in, or contribute to any non-contributory or contributory pension or

superannuation fund, scheme or arrangement or life assurance scheme or arrangement for the benefit of, and pay, provide for or procure the grant of
donations, gratuities, pensions, allowances, benefits or emoluments to any persons (including Directors or other officers) who are or shall have been
at any time in the employment or service of the Company or of any company which is or was a subsidiary of the Company or of the predecessor in
business of the Company or any such subsidiary or holding Company and the spouses, civil partners, widows, widowers, families, relatives or
dependants of any such persons. The Directors may also procure the establishment and subsidy of or subscription to and support of any institutions,
associations, clubs, funds or trusts calculated to be for the benefit of any such persons as aforesaid or otherwise to advance the interests and
wellbeing of the Company or of any such other Company as aforesaid, or its members, and payments for or towards the insurance of any such
persons as aforesaid and subscriptions or guarantees of money for charitable or benevolent objects or for any exhibition or for any public, general or
useful object. Provided that any Director shall be entitled to retain any benefit received by him under this article, subject only, where the Acts
require, to disclosure to the members and the approval of the Company in general meeting.

 
DISQUALIFICATION OF DIRECTORS

 
91. The office of a Director shall be vacated ipso facto if the Director:
 

 



 

  
(a) is restricted or disqualified to act as a Director under the Acts; or
 
(b) resigns his office by notice in writing to the Company or in writing offers to resign and the Directors resolve to accept such offer; or
 
(c) is requested to resign in writing by not less than three quarters of the other Directors; or
 
(d) is removed from office under article 95.

 
APPOINTMENT, ROTATION AND REMOVAL OF DIRECTORS

 
92. At every annual general meeting of the Company, all of the Directors shall retire from office unless re-elected by Ordinary Resolution at the annual

general meeting. A Director retiring at a meeting shall retain office until the close or adjournment of the meeting.
 
93. If, before the expiration of his or her term of office, a Director should be replaced for whatever reason, the term of office of the newly elected

member of the Board shall expire at the end of the term of office of his or her predecessor.
 
94. The Company may from time to time by Special Resolution increase or reduce the minimum or maximum number of Directors as set out in article

75, provided however that if a majority of the Board makes a recommendation to the members to change the minimum or maximum number of
Directors, then an Ordinary Resolution to increase or reduce such minimum or maximum number shall be required.

 
95. The Company may, by Ordinary Resolution, of which notice has been given in accordance with the Acts, remove any Director before the expiration

of his period of office notwithstanding anything in these articles or in any agreement between the Company and such Director. Such removal shall be
without prejudice to any claim such Director may have for damages for breach of any contract of service between him and the Company.

 
96. The Company may, by Ordinary Resolution, appoint another person in place of a Director removed from office under article 95 and without

prejudice to the powers of the Directors under article 75 the Company in general meeting by Ordinary Resolution may appoint any person to be a
Director either to fill a casual vacancy or as an additional Director, subject to the maximum number of Directors set out in article 75.

 
97. The Directors may appoint a person who is willing to act to be a Director, either to fill a vacancy or as an additional Director, provided that the

appointment does not cause the number of Directors to exceed any number fixed by or in accordance with these articles as the maximum number of
Directors.

 
98. The Directors are not entitled to appoint alternate directors.
 
99. The Directors may appoint any person to fill the following positions:

 
(a) Chairman of the Board:

 
If the Directors have elected a Director to be the Chairman, the Chairman shall preside at all meetings of the Board and at general meetings
of the Company.

 
(b) Secretary:

 

 



 

 
It shall be the duty of the Secretary to make and keep records of the votes, doings and proceedings of all meetings of the members and
Board of the Company, and of its Committees, and to authenticate records of the Company. The Secretary shall be appointed by the
Directors for such term, at such remuneration and upon such conditions as they may think fit; and any Secretary so appointed may be
removed by them. A provision of the Acts or these articles requiring or authorising a thing to be done by or to a Director and the Secretary
shall not be satisfied by its being done by or to the same person acting both as Director and as, or in place of, the Secretary.

 
(c) Such other officers as the Directors may, from time to time, determine, including but not limited to, chief executive officer, president, vice

president, vice chairman, assistant secretary, Treasurer, controller and assistant treasurer.
 
The powers and duties of all other officers are at all times subject to the control of the Directors, and any other officer may be removed from
that office at any time at the pleasure of the Board.

 
In addition to the Board’s power to delegate to committees pursuant to article 104, the Board may delegate any of its powers to any individual
Director or member of the management of the Company or any of its subsidiaries as it sees fit; any such individual shall, in the exercise of the
powers so delegated, conform to any regulations that may be imposed on them by the Board.

 
PROCEEDINGS OF DIRECTORS

 
100.

 
(a) The Directors may meet together for the dispatch of business, adjourn and otherwise regulate their meetings as they may think fit. The

quorum necessary for the transaction of the business of the Directors shall be a majority of the Directors in office at the time when the
meeting is convened. Questions arising at any meeting shall be decided by a majority of votes. Each director present and voting shall have
one vote.

 
(b) Any Director may participate in a meeting of the Directors by means of telephonic or other such communication whereby all persons

participating in the meeting can hear each other speak, and participation in a meeting in this manner shall be deemed to constitute presence
in person at such meeting and any director may be situated in any part of the world for any such meeting.

 
101. The Chairman or a majority of the Directors may, and the Secretary on the requisition of the Chairman or a majority of the Directors shall, at any

time summon a meeting of the Directors. Any provision of an enactment permitting the Secretary to summon a meeting of the Directors on the
requisition of a Director acting alone shall not apply to the Company.

 
102. The continuing Directors may act notwithstanding any vacancy in their number but, if and so long as their number is reduced below the number

fixed by or pursuant to these articles as the minimum number of Directors, the continuing Directors or Director may act for the purpose of increasing
the number of Directors to that number or of summoning a general meeting of the Company but for no other purpose.

 
103. The Directors may elect a Chairman of their meetings and determine the period for which he is to hold office. Any Director may be elected no matter

by whom he was appointed but if no such Chairman is elected, or if at any meeting the Chairman is not present within five minutes after the time
appointed for holding the same, the Directors present may choose one of their number to be Chairman of the meeting.

 

 



 

  
104. The Board may from time to time designate committees of the Board, with such powers and duties as the Board may decide to confer on such

committees (including the power to sub-delegate), and shall, for those committees and any others provided for herein, elect a director or directors to
serve as the member or members, designating, if it desires, other directors as alternate members who may replace any absent or disqualified member
at any meeting of the committee. Adequate provision shall be made for notice to members of all meetings; a majority of the members shall constitute
a quorum unless the committee shall consist of one or two members, in which event one member shall constitute a quorum; and all matters shall be
determined by a majority vote of the members present. Action may be taken by any committee without a meeting if all members thereof consent
thereto in writing, and the writing or writings are filed with the minutes of the proceedings of such committees.

 
105. A committee may elect a chairman of its meeting. If no such chairman is elected, or if at any meeting the chairman is not present within five minutes

after the time appointed for holding the same, the members present may choose one of their number to be chairman of the meeting.
 
106. All acts done by any meeting of the Directors or of a committee of Directors or by any person acting as a Director shall, notwithstanding that it be

afterwards discovered that there was some defect in the appointment of any such Director or person acting as aforesaid, or that they or any of them
were disqualified, be as valid as if every such person had been duly appointed and was qualified to be a Director.

 
107. Notwithstanding anything in these articles or in the Acts which might be construed as providing to the contrary, notice of every meeting of the

Directors shall be given to all Directors either by mail not less than 48 hours before the date of the meeting, by telephone, email, or any other
electronic means on not less than 24 hours’ notice, or on such shorter notice as person or persons calling such meeting may deem necessary or
appropriate and which is reasonable in the circumstances. Any director may waive any notice required to be given under these articles, and the
attendance of a director at a meeting shall be deemed to be a waiver by such Director.

 
108. A resolution or other document in writing (in electronic form or otherwise) signed (whether by electronic signature, advanced electronic signature or

otherwise as approved by the Directors) by (a) all of the Directors entitled to receive notice of a meeting of Directors or of a committee of Directors
or (b) a majority of the Directors where notice in accordance with article 107 of the resolution or other document in writing has been given to all
Directors entitled to receive notice of a meeting of Directors or of a committee of Directors, shall be as valid as if it had been passed at a meeting of
Directors or (as the case may be) a committee of Directors duly convened and held, and may consist of several documents in the like form each
signed by one or more Directors, and such resolution or other document or documents when duly signed may be delivered or transmitted (unless the
Directors shall otherwise determine either generally or in any specific case) by facsimile transmission, electronic mail or some other similar means
of transmitting the contents of documents.

 
THE SEAL

 
109.

 
(a) The Directors shall ensure that the Seal (including any official securities seal kept pursuant to the Acts) shall be used only by the authority

of the Directors or of a committee authorised by the Directors and that every instrument to which the seal shall be affixed shall be signed by
a Director or some other person appointed by the Directors for that purpose.

 
(b) The Company may have an official seal for use in any place abroad.

 

 



 

  
DIVIDENDS AND RESERVES

 
110. The Company in general meeting may declare dividends, but no dividends shall exceed the amount recommended by the Directors.
 
111. The Directors may from time to time pay to the members such interim dividends as appear to the Directors to be justified by the profits of the

Company.
 
112. No dividend or interim dividend shall be paid otherwise than in accordance with the provisions of the Acts.
 
113. The Directors may, before recommending any dividend, set aside out of the profits of the Company such sums as they think proper as a reserve or

reserves which shall, at the discretion of the Directors, be applicable for any purpose to which the profits of the Company may be properly applied
and pending such application may at the like discretion either be employed in the business of the Company or be invested in such investments as the
Directors may lawfully determine. The Directors may also, without placing the same to reserve, carry forward any profits which they may think it
prudent not to distribute.

 
114. Subject to the rights of persons, if any, entitled to shares with special rights as to dividend, all dividends shall be declared and paid according to the

amounts paid or credited as paid on the shares in respect whereof the dividend is paid. All dividends shall be apportioned and paid proportionately to
the amounts paid or credited as paid on the shares during any portion or portions of the period in respect of which the dividend is paid; but if any
share is issued on terms providing that it shall rank for dividend as from a particular date, such share shall rank for dividend accordingly.

 
115. The Directors may deduct from any dividend payable to any member all sums of money (if any) immediately payable by him to the Company in

relation to the shares of the Company.
 
116. Any general meeting declaring a dividend or bonus and any resolution of the Directors declaring an interim dividend may direct payment of such

dividend or bonus or interim dividend wholly or partly by the distribution of specific assets and in particular of paid up shares, debentures or
debenture stocks of any other company or in any one or more of such ways, and the Directors shall give effect to such resolution, and where any
difficulty arises in regard to such distribution, the Directors may settle the same as they think expedient, and in particular may fix the value for
distribution of such specific assets or any part thereof and may determine that cash payments shall be made to any members upon the footing of the
value so fixed, in order to adjust the rights of all the parties, and may vest any such specific assets in trustees as may seem expedient to the Directors.

 
117. Any dividend or other moneys payable in respect of any share may be paid by cheque or warrant sent by post, at the risk of the person or persons

entitled thereto, to the registered address of the Holder or, where there are joint Holders, to the registered address of that one of the joint Holders who
is first named on the members Register or to such person and to such address as the Holder or joint Holders may in writing direct. Every such cheque
or warrant shall be made payable to the order of the person to whom it is sent and payment of the cheque or warrant shall be a good discharge to the
Company. Any joint Holder or other person jointly entitled to a share as aforesaid may give receipts for any dividend or other moneys payable in
respect of the share. Any such dividend or other distribution may also be paid by any other method (including payment in a currency other than €,
electronic funds transfer, direct debit, bank transfer or by means of a relevant system) which the Directors consider appropriate and any member who
elects for such method of payment shall be deemed to have accepted all of the risks inherent therein. The debiting of the Company’s account in
respect of the relevant amount shall be evidence of good discharge of the Company’s obligations in respect of any payment made by any such
methods.

 

 



 

  
118. No dividend shall bear interest against the Company.
 
119. If the Directors so resolve, any dividend which has remained unclaimed for twelve years from the date of its declaration shall be forfeited and cease

to remain owing by the Company. The payment by the Directors of any unclaimed dividend or other moneys payable in respect of a share into a
separate account shall not constitute the Company a trustee in respect thereof.

 
SHAREHOLDER RIGHTS PLAN

 
120. Subject to applicable law, the Directors are hereby expressly authorised to adopt any shareholder rights plan (a “Rights Plan”), upon such terms and

conditions as the Directors deem expedient and in the best interests of the Company, including, without limitation, where the Directors are of the
opinion that a Rights Plan could grant them additional time to gather relevant information or pursue strategies in response to or anticipation of, or
could prevent, a potential change of control of the Company or accumulation of shares in the Company or interests therein.

 
121. The Directors may exercise any power of the Company to grant rights (including approving the execution of any documents relating to the grant of

such rights) to subscribe for ordinary shares or preferred shares in the share capital of the Company (“Rights”) in accordance with the terms of a
Rights Plan.

 
122. For the purposes of effecting an exchange of Rights for ordinary shares or preferred shares in the share capital of the Company (an “Exchange”), the

Directors may:
 
(a) resolve to capitalise an amount standing to the credit of the reserves of the Company (including, but not limited to, the share premium

account, capital redemption reserve, any undenominated capital and profit and loss account), whether or not available for distribution, being
an amount equal to the nominal value of the ordinary shares or preferred shares which are to be exchanged for the Rights; and

 
(b) apply that sum in paying up in full ordinary shares or preferred shares and allot such shares, credited as fully paid, to those holders of Rights

who are entitled to them under an Exchange effected pursuant to the terms of a Rights Plan.
 
123. The duties of the Directors to the Company under applicable law, including, but not limited to, the Acts and common law, are hereby deemed

amended and modified such that the adoption of a Rights Plan and any actions taken thereunder by the Directors (if so approved by the Directors)
shall be deemed to constitute an action in the best interests of the Company in all circumstances, and any such action shall be deemed to be
immediately confirmed, approved and ratified.

 
ACCOUNTING RECORDS

 
124.

 
(a) The Company shall cause to be kept adequate accounting records, whether in the form of documents, electronic form or otherwise, that:

 
(i) correctly record and explain the transactions of the Company;
 
(ii) will at any time enable the assets, liabilities, financial position and profit or loss of the Company to be determined with reasonable

accuracy;
 
(iii) will enable the Directors to ensure that any financial statements of the Company complies with the requirements of the Acts; and

 

 



 

  
(iv) will enable those financial statements of the Company to be readily and properly audited.
 
The accounting records shall be kept on a continuous and consistent basis and entries therein shall be made in a timely manner and be
consistent from year to year. Adequate accounting records shall be deemed to have been maintained if they comply with the provisions of
the Act and explain the Company’s transactions and facilitate the preparation of financial statements that give a true and fair view of the
assets, liabilities, financial position and profit and loss of the Company and, if relevant, the Group and include any information and returns
referred to in section 283(2) of the Act.

 
(b) The accounting records shall be kept at the Office or, subject to the provisions of the Acts, at such other place as the Directors think fit and

shall be open at all reasonable times to the inspection of the Directors.
 
(c) In accordance with the provisions of the Acts, the Directors shall cause to be prepared and to be laid before the annual general meeting of

the Company from time to time such statutory financial statements of the Company and reports as are required by the Acts to be prepared
and laid before such meeting.

 
125.

 
(a) The Company may send by post, electronic mail or any other means of electronic communication:

 
(i) the Company’s statutory financial statements,
 
(ii) the directors’ report, and
 
(iii) the statutory auditors’ report and copies of those documents shall also be treated for the purposes of the Acts, as sent to a person

where:
 
(A) the Company and that person have agreed to his or her having access to the documents on a website (instead of their being

sent to him or her);
 
(B) the documents are documents to which that agreement applies; and
 
(C) that person is notified, in a manner for the time being agreed for the purpose between that person and the company, of –

 
(I) the publication of the documents on a website,
 
(II) the address of that website, and
 
(III) the place on that website where the documents may be accessed and how they may be accessed.

 
(b) The documents listed at articles 130 (a)(i) to 130(a)(iii) shall be treated as sent to a person not less than 21 days before the date of a meeting

if, and only if –
 
(i) the documents are published on the website throughout a period beginning at least 21 days before the date of the meeting and

ending with the conclusion of the meeting; and
 

 



 

  
(ii) the notification given for the purposes of paragraph (c) is given not less than 21 days before the date of the meeting.

 
(c) Nothing shall invalidate the proceedings of a meeting where—

 
(i) any documents that are required to be published are published for a part, but not all, of the 21 day period mentioned above; and
 
(ii) the failure to publish those documents throughout that period is wholly attributable to circumstances which it would not be

reasonable to have expected the company to prevent or avoid.
 
(d) Where copies of documents are sent out pursuant to this article over a period of days, references elsewhere in the Acts to the day on which

those copies are sent out shall be read as references to the last day of that period.
 
126. The Directors shall determine from time to time whether and to what extent and at what times and places and under what conditions or regulations

the accounts and books of the Company or any of them shall be open to the inspection of members, not being Directors, and no member (not being a
Director) shall have any right of inspecting any account or book or document of the Company except as conferred by the Acts or authorised by the
Directors or by the Company in general meeting. No member shall be entitled to require discovery of or any information respecting any detail of the
Company’s trading, or any matter which is or may be in the nature of a trade secret, mystery of trade, or secret process which may relate to the
conduct of the business of the Company and which in the opinion of the Directors it would be inexpedient in the interests of the members of the
Company to communicate to the public.

 
CAPITALISATION OF PROFITS

 
127. Without prejudice to any powers conferred on the Directors as aforesaid and subject to the Directors’ authority to issue and allot shares under articles

8(c) and 8(d), the Directors or any duly appointed committee thereof may resolve to capitalise any part of the amount for the time being standing to
the credit of any of the Company’s reserve accounts (including, but not limited to, the capital redemption reserve, capital conversion reserve, profit
and loss account, share premium account, any undenominated capital or other reserve account not available for distribution) or to the credit of the
profit and loss account which is not available for distribution by applying such sum in paying up in full unissued shares to be allotted as fully paid
bonus shares to those members of the Company who would have been entitled to that sum if it were distributable and had been distributed by way of
dividend (and in the same proportions). Whenever such a resolution is passed in pursuance of this article, the Directors shall make all appropriations
and applications of the amounts resolved to be capitalised thereby and all allotments and issues of fully paid shares or debentures, if any. Any such
capitalisation will not require approval or ratification by the members of the Company.

 
128. Without prejudice to any powers conferred on the Directors by these articles, and subject to the Directors’ authority to issue and allot shares under

articles 8(c) and 8(d), the Directors or any duly appointed committee thereof may resolve that any sum for the time being standing to the credit of
any of the Company’s reserve accounts (including any reserve account available for distribution) or to the credit of the profit and loss account be
capitalised and applied on behalf of the members who would have been entitled to receive that sum if it had been distributed by way of dividend (and
in the same proportions) either in or towards paying up amounts for the time being unpaid on any shares held by them respectively, or in paying up
in full unissued shares or debentures of the Company of a nominal amount equal to the sum capitalised (such shares or debentures to be allotted and
distributed and credited as fully paid up to and amongst such Holders in the proportions aforesaid) or partly in one way and partly in another, so,
however, that the only purposes for which sums standing to the credit of the capital redemption reserve, the capital conversion reserve or the share
premium account or any undenominated capital shall be applied shall be those permitted by the Acts.

 

 



 

  
129. The Directors may from time to time at their discretion, subject to the provisions of the Acts and, in particular, to their being duly authorised

pursuant to the Acts, to allot the relevant shares, offer to the Holders of ordinary shares the right to elect to receive in lieu of any dividend or
proposed dividend or part thereof an allotment of additional ordinary shares credited as fully paid. In any such case the following provisions shall
apply.

 
(i) The basis of allotment shall be determined by the Directors so that, as nearly as may be considered convenient in the Directors’

absolute discretion, the value (calculated by reference to the average quotation) of the additional ordinary shares (excluding any
fractional entitlement) to be allotted in lieu of any amount of dividend shall equal such amount. For such purpose the “average
quotation” of an ordinary share shall be the average of the five amounts resulting from determining whichever of the following
((A), (B) or (C) specified below) in respect of ordinary shares shall be appropriate for each of the first five business days on which
ordinary shares are quoted “ex” the relevant dividend and as determined from the information published by the stock exchange (if
any) to which the Company’s ordinary shares are admitted to trading reporting the business done on each of these five business
days:
 
(A) if there shall be more than one dealing reported for the day, the average of the prices at which such dealings took place; or
 
(B) if there shall be only one dealing reported for the day, the price at which such dealing took place; or
 
(C) if there shall not be any dealing reported for the day, the average of the closing bid and offer prices for the day;
 
and if there shall be only a bid (but not an offer) or an offer (but not a bid) price reported, or if there shall not be any bid or offer
price reported, for any particular day then that day shall not count as one of the said five business days for the purposes of
determining the average quotation. If the means of providing the foregoing information as to dealings and prices by reference to
which the average quotation is to be determined is altered or is replaced by some other means, then the average quotation shall be
determined on the basis of the equivalent information published by the relevant authority in relation to dealings on the stock
exchange (if any) to which the Company’s ordinary shares are admitted to trading.

 
(ii) The Directors shall give notice in writing (whether in electronic form or otherwise) to the Holders of ordinary shares of the right of

election offered to them and shall send with or following such notice forms of election and specify the procedure to be followed
and the place at which, and the latest date and time by which, duly completed forms of election must be lodged in order to be
effective. The Directors may also issue forms under which Holders may elect in advance to receive new ordinary shares instead of
dividends in respect of future dividends not yet declared (and, therefore, in respect of which the basis of allotment shall not yet
have been determined).

 

 



 

  
(iii) The dividend (or that part of the dividend in respect of which a right of election has been offered) shall not be payable on ordinary

shares in respect of which the right of election as aforesaid has been duly exercised (the “Subject Ordinary Shares”) and in lieu
thereof additional ordinary shares (but not any fraction of a share) shall be allotted to the Holders of the Subject Ordinary Shares
on the basis of allotment determined aforesaid and for such purpose the Directors shall capitalise, out of such of the sums standing
to the credit of any of the Company’s reserves (including any capital redemption reserve fund or share premium account) or to the
credit of the profit and loss account as the Directors may determine, a sum equal to the aggregate nominal amount of additional
ordinary shares to be allotted on such basis and apply the same in paying up in full the appropriate number of unissued ordinary
shares for allotment and distribution to and amongst the holders of the Subject Ordinary Shares on such basis.

 
130.

 
(a) The additional ordinary shares allotted pursuant to articles 127, 128 or 129 shall rank pari passu in all respects with the fully paid ordinary

shares then in issue save only as regards participation in the relevant dividend or share election in lieu.
 
(b) The Directors may do all acts and things considered necessary or expedient to give effect to any capitalisation pursuant to articles 127, 128

or 129 with full power to the Directors to make such provisions as they think fit where shares would otherwise have been distributable in
fractions (including provisions whereby, in whole or in part, fractional entitlements are disregarded and the benefit of fractional entitlements
accrues to the Company rather than to the holders concerned). The Directors may authorise any person to enter on behalf of all the Holders
interested into an agreement with the Company providing for such capitalisation and matters incidental thereto and any agreement made
under such authority shall be effective and binding on all concerned.

 
(c) The Directors may on any occasion determine that rights of election shall not be offered to any Holders of ordinary shares who are citizens

or residents of any territory where the making or publication of an offer of rights of election or any exercise of rights of election or any
purported acceptance of the same would or might be unlawful, and in such event the provisions aforesaid shall be read and construed
subject to such determination.

 
AUDIT

 
131. Statutory auditors shall be appointed and their duties regulated in accordance with the Acts.

 
NOTICES

 
132. Any notice to be given, served, sent or delivered pursuant to these articles shall be in writing (whether in electronic form or otherwise).
 

133.
 
(a) A notice or document to be given, served, sent or delivered in pursuance of these articles may be given to, served on or delivered to any

member by the Company;
 
(i) by handing same to him or his authorised agent;
 
(ii) by leaving the same at his registered address;

 

 



 

  
(iii) by sending the same by the post in a pre-paid cover addressed to him at his registered address;
 
(iv) by sending the same to the member by electronic means, to the maximum extent permitted by any optional provisions of the Acts

notwithstanding article 1 to the address of the member notified to the Company by the member for such purpose (or if not so
notified, then to the address of the member last known to the Company); or

 
(v) by sending, with the consent of the member, the same by means of electronic mail or other means of electronic communication

approved by the Directors, with the consent of the member, to the address of the member notified to the Company by the member
for such purpose (or if not so notified, then to the address of the member last known to the Company).

 
(b) For the purposes of these articles and the Act, a document shall be deemed to have been sent to a member if a notice is given, served, sent

or delivered to the member and the notice specifies the website or hotlink or other electronic link at or through which the member may
obtain a copy of the relevant document.

 
(c) Where a notice or document is given, served or delivered pursuant to sub-paragraph (a)(i) or (ii) of this article, the giving, service or

delivery thereof shall be deemed to have been effected at the time the same was handed to the member or his authorised agent, or left at his
registered address (as the case may be).

 
(d) Where a notice or document is given, served or delivered pursuant to sub-paragraph (a)(iii) of this article, the giving, service or delivery

thereof shall be deemed to have been effected at the expiration of twenty-four hours after the cover containing it was posted. In proving
service or delivery it shall be sufficient to prove that such cover was properly addressed, stamped and posted.

 
(e) Where a notice or document is given, served or delivered pursuant to sub-paragraph (a)(iv) or (a)(v) of this article, the giving, service or

delivery thereof shall be deemed to have been effected at the expiration of 48 hours after despatch.
 
(f) Every legal personal representative, committee, receiver, curator bonis or other legal curator, assignee in bankruptcy, examiner or liquidator

of a member shall be bound by a notice given as aforesaid if sent to the last registered address of such member, or, in the event of notice
given or delivered pursuant to sub-paragraph (a)(iv) or (a)(v) of this article, if sent to the address notified by the Company by the member
for such purpose notwithstanding that the Company may have notice of the death, lunacy, bankruptcy, liquidation or disability of such
member.

 
(g) Notwithstanding anything contained in this article the Company shall not be obliged to take account of or make any investigations as to the

existence of any suspension or curtailment of postal services within or in relation to all or any part of any jurisdiction or other area other
than Ireland.

 
(h) Any requirement in these articles for the consent of a member in regard to the receipt by such member of electronic mail or other means of

electronic communications approved by the Directors, including the receipt of the Company’s audited accounts and the directors’ and
auditor’s reports thereon, shall be deemed to have been satisfied where the Company has written to the member informing him/her of its
intention to use electronic communications for such purposes and the member has not, within four weeks of the issue of such notice, served
an objection in writing on the Company to such proposal. Where a member has given, or is deemed to have given, his/her consent to the
receipt by such member of electronic mail or other means of electronic communications approved by the Directors, he/she may revoke such
consent at any time by requesting the Company to communicate with him/her in documented form; provided, however, that such revocation
shall not take effect until five days after written notice of the revocation is received by the Company.

 

 



 

  
(i) Without prejudice to the provisions of sub-paragraphs (a)(i) and (a)(ii) of this article, if at any time by reason of the suspension or

curtailment of postal services in any territory, the Company is unable effectively to convene a general meeting by notices sent through the
post, a general meeting may be convened by a public announcement and such notice shall be deemed to have been duly served on all
members entitled thereto at noon on the day on which the said public announcement is made. In any such case the Company shall put a full
copy of the notice of the general meeting on its website.

 
134. A notice may be given by the Company to the joint Holders of a share by giving the notice to the joint Holder whose name stands first in the Register

in respect of the share and notice so given shall be sufficient notice to all the joint Holders.
 

135.
 
(a) Every person who becomes entitled to a share shall before his name is entered in the Register in respect of the share, be bound by any notice

in respect of that share which has been duly given to a person from whom he derives his title.
 
(b) A notice may be given by the Company to the persons entitled to a share in consequence of the death or bankruptcy of a member by sending

or delivering it, in any manner authorised by these articles for the giving of notice to a member, addressed to them at the address, if any,
supplied by them for that purpose. Until such an address has been supplied, a notice may be given in any manner in which it might have
been given if the death or bankruptcy had not occurred.

 
136. The signature (whether electronic signature, an advanced electronic signature or otherwise) to any notice to be given by the Company may be written

(in electronic form or otherwise) or printed.
 
137. A member present, either in person or by proxy, at any meeting of the Company or the Holders of any class of shares in the Company shall be

deemed to have received notice of the meeting and, where requisite, of the purposes for which it was called.
 

WINDING UP
 
138. If the Company shall be wound up and the assets available for distribution among the members as such shall be insufficient to repay the whole of the

paid up or credited as paid up share capital, such assets shall be distributed so that, as nearly as may be, the losses shall be borne by the members in
proportion to the capital paid up or credited as paid up at the commencement of the winding up on the shares held by them respectively. And if in a
winding up the assets available for distribution among the members shall be more than sufficient to repay the whole of the share capital paid up or
credited as paid up at the commencement of the winding up, the excess shall be distributed among the members in proportion to the capital at the
commencement of the winding up paid up or credited as paid up on the said shares held by them respectively. Provided that this article shall not
affect the rights of the Holders of shares issued upon special terms and conditions.

 

 



 

  
139.

 
(a) In case of a sale by the liquidator under the Act, the liquidator may by the contract of sale agree so as to bind all the members for the

allotment to the members directly of the proceeds of sale in proportion to their respective interests in the Company and may further by the
contract limit a time at the expiration of which obligations or shares not accepted or required to be sold shall be deemed to have been
irrevocably refused and be at the disposal of the Company, but so that nothing herein contained shall be taken to diminish, prejudice or
affect the rights of dissenting members conferred by the said section.

 
(b) The power of sale of the liquidator shall include a power to sell wholly or partially for debentures, debenture stock, or other obligations of

another company, either then already constituted or about to be constituted for the purpose of carrying out the sale.
 
140. If the Company is wound up, the liquidator, with the sanction of a Special Resolution and any other sanction required by the Acts, may divide among

the members in specie or kind the whole or any part of the assets of the Company (whether they shall consist of property of the same kind or not),
and, for such purpose, may value any assets and determine how the division shall be carried out as between the members or different classes of
members. The liquidator, with the like sanction, may vest the whole or any part of such assets in trustees upon such trusts for the benefit of the
contributories as, with the like sanction, he determines, but so that no member shall be compelled to accept any assets upon which there is a liability.

 
INDEMNITY

 
141.

 
(a) Subject to the provisions of and so far as may be admitted by the Acts, every Director and the Secretary of the Company shall be entitled to

be indemnified by the Company against all costs, charges, losses, expenses and liabilities incurred by him in the execution and discharge of
his duties or in relation thereto including any liability incurred by him in defending any proceedings, civil or criminal, which relate to
anything done or omitted or alleged to have been done or omitted by him as an officer or employee of the Company and in which
judgement is given in his favour (or the proceedings are otherwise disposed of without any finding or admission of any material breach of
duty on his part) or in which he is acquitted or in connection with any application under any statute for relief from liability in respect of any
such act or omission in which relief is granted to him by the Court.

 
(b) The Directors shall have power to purchase and maintain for any Director, the Secretary or any employees of the Company or its

subsidiaries insurance against any such liability as referred to in the Acts.
 
(c) As far as is permissible under the Acts, the Company shall indemnify any current or former executive officer of the Company (excluding

any present or former Directors of the Company or Secretary of the Company), or any person who is serving or has served at the request of
the Company as a director or executive officer of another company, joint venture, trust or other enterprise, including any Company
subsidiary (each individually, a “Covered Person”), against any expenses, including attorney’s fees, judgements, fines, and amounts paid in
settlement actually and reasonably incurred by him or her in connection with any threatened, pending, or completed action, suit or
proceeding, whether civil, criminal, administrative or investigative, to which he or she was or is threatened to be made a party, or is
otherwise involved (a “proceeding”), by reason of the fact that he or she is or was a Covered Person; provided, however, that this provision
shall not indemnify any Covered Person against any liability arising out of (a) any fraud or dishonesty in the performance of such Covered
Person’s duty to the Company, or (b) such Covered Party’s conscious, intentional or wilful breach of the obligation to act honestly and in
good faith with a view to the best interests of the Company. Notwithstanding the preceding sentence, this section shall not extend to any
matter which would render it void pursuant to the Acts or to any person holding the office of auditor in relation to the Company.

 

 



 

  
(d) In the case of any threatened, pending or completed action, suit or proceeding by or in the name of the Company, the Company shall

indemnify each Covered Person against expenses, including attorneys’ fees, actually and reasonably incurred in connection with the defence
or the settlement thereof, except no indemnification shall be made in respect of any claim, issue or matter as to which such person shall
have been adjudged to be liable for fraud or dishonesty in the performance of his or her duty to the Company, or for conscious, intentional
or wilful breach of his or her obligation to act honestly and in good faith with a view to the best interests of the Company, unless and only to
the extent that the High Court of Ireland or the court in which such action or suit was brought shall determine upon application that despite
the adjudication of liability, but in view of all the circumstances of the case, such Covered Person is fairly and reasonably entitled to
indemnity for such expenses as the court shall deem proper. Notwithstanding the preceding sentence, this section shall not extend to any
matter which would render it void pursuant to the Acts or to any person holding the office of auditor in relation to the Company.

 
(e) Any indemnification under this article (unless ordered by a court) shall be made by the Company only as authorised in the specific case

upon a determination that indemnification of the Covered Person is proper in the circumstances because such person has met the applicable
standard of conduct set forth in this article. Such determination shall be made by any person or persons having the authority to act on the
matter on behalf of the Company. To the extent, however, that any Covered Person has been successful on the merits or otherwise in
defence of any proceeding, or in defence of any claim, issue or matter therein, such Covered Person shall be indemnified against expenses
(including attorneys’ fees) actually and reasonably incurred by such person in connection therewith, without necessity of authorisation in
the specific case.

 
(f) As far as permissible under the Acts, expenses, including attorneys’ fees, incurred in defending any proceeding for which indemnification is

permitted pursuant to this article shall be paid by the Company in advance of the final disposition of such proceeding upon receipt by the
Board of an undertaking by the particular indemnitee to repay such amount if it shall ultimately be determined that he or she is not entitled
to be indemnified by the Company pursuant to these articles.

 
(g) It being the policy of the Company that indemnification of the persons specified in this article shall be made to the fullest extent permitted

by law, the indemnification provided by this article shall not be deemed exclusive (a) of any other rights to which those seeking
indemnification or advancement of expenses may be entitled under these articles, any agreement, any insurance purchased by the Company,
vote of members or disinterested directors, or pursuant to the direction (however embodied) of any court of competent jurisdiction, or
otherwise, both as to action in his or her official capacity and as to action in another capacity while holding such office, or (b) of the power
of the Company to indemnify any person who is or was an employee or agent of the Company or of another company, joint venture, trust or
other enterprise which he or she is serving or has served at the request of the Company, to the same extent and in the same situations and
subject to the same determinations as are hereinabove set forth. As used in this article, references to the “Company” include all constituent
companies in a scheme of arrangement, consolidation or merger in which the Company or a predecessor to the Company by scheme of
arrangement, consolidation or merger was involved. The indemnification provided by this article shall continue as to a person who has
ceased to be a Covered Person and shall inure to the benefit of their heirs, executors, and administrators.

 

 



 

 
UNTRACED HOLDERS

 
142.

 
(a) The Company shall be entitled to sell at the best price reasonably obtainable any share or stock of a member or any share or stock to which

a person is entitled by transmission if and provided that:
 
(i) for a period of twelve years (not less than three dividends having been declared and paid) no cheque or warrant sent by the

Company through the post in a prepaid letter addressed to the member or to the person entitled by transmission to the share or
stock at his address on the Register or other last known address given by the member or the person entitled by transmission to
which cheques and warrants are to be sent has been cashed and no communication has been received by the Company from the
member or the person entitled by transmission; and

 
(ii) at the expiration of the said period of twelve years the Company has given notice by advertisement in a leading Dublin newspaper

and a newspaper circulating in the area in which the address referred to in paragraph (a)(i) of this article is located of its intention
to sell such share or stock; and

 
(iii) the Company has not during the further period of three months after the date of the advertisement and prior to the exercise of the

power of sale received any communication from the member or person entitled by transmission.
 
(b) To give effect to any such sale the Company may appoint any person to execute as transferor an instrument of transfer of such share or stock

and such instrument of transfer shall be as effective as if it had been executed by the registered Holder of or person entitled by transmission
to such share or stock. The Company shall account to the member or other person entitled to such share or stock for the net proceeds of such
sale by carrying all monies in respect thereof to a separate account which shall be a permanent debt of the Company and the Company shall
be deemed to be a debtor and not a trustee in respect thereof for such member or other person. Monies carried to such separate account may
either be employed in the business of the Company or invested in such investments (other than shares of the Company or its holding
company if any) as the Directors may from time to time think fit.

 
(c) To the extent necessary in order to comply with any laws or regulations to which the Company is subject in relation to escheatment,

abandonment of property or other similar or analogous laws or regulations (“Applicable Escheatment Laws”), the Company may deal
with any share of any member and any unclaimed cash payments relating to such share in any manner which it sees fit, including (but not
limited to) transferring or selling such share and transferring to third parties any unclaimed cash payments relating to such share.

 

 



 

 
(d) The Company may only exercise the powers granted to it in sub-paragraph (a) above in circumstances where it has complied with, or

procured compliance with, the required procedures (as set out in the Applicable Escheatment Laws) with respect to attempting to identify
and locate the relevant member of the Company.

 
(e) Any stock transfer form to be executed by the Company in order to sell or transfer a share pursuant to sub-paragraph (a) may be executed in

accordance with article 16(a).
 

DESTRUCTION OF DOCUMENTS
 
143. The Company may implement such document destruction policies as it so chooses in relation to any type of documents (whether in paper, electronic

or other formats), and in particular (without limitation to the foregoing) may destroy:
 
(a) any dividend mandate or any variation or cancellation thereof or any notification of change of name or address, at any time after the expiry

of two years from the date such mandate variation, cancellation or notification was recorded by the Company;
 
(b) any instrument of transfer of shares which has been registered, at any time after the expiry of six years from the date of registration; and
 
(c) any other document on the basis of which any entry in the Register was made, at any time after the expiry of six years from the date an

entry in the Register was first made in respect of it,
 
and it shall be presumed conclusively in favour of the Company that every share certificate (if any) so destroyed was a valid certificate duly and
properly sealed and that every instrument of transfer so destroyed was a valid and effective instrument duly and properly registered and that every
other document destroyed hereunder was a valid and effective document in accordance with the recorded particulars thereof in the books or records
of the Company provided always that:

 
(i) the foregoing provisions of this article shall apply only to the destruction of a document in good faith and without express notice to

the Company that the preservation of such document was relevant to a claim;
 
(ii) nothing contained in this article shall be construed as imposing upon the Company any liability in respect of the destruction of any

such document earlier than as aforesaid or in any case where the conditions of proviso (a) above are not fulfilled; and
 
(iii) references in this article to the destruction of any document include references to its disposal in any manner.

 
BUSINESS COMBINATION

 
144.

 
(a) Notwithstanding anything to the contrary contained in these articles, the Company shall not engage in any Business Combination with any

Interested Holder for a period of three years following the time that such Holder became an Interested Holder, unless:
 
(i) prior to such time the Directors approved either the Business Combination or the transaction which resulted in the member

becoming an Interested Holder;
 

 



 

 
(ii) upon consummation of the transaction which resulted in the member becoming an Interested Holder, the Interested Holder owned

at least 85% of the voting shares of the Company outstanding at the time the transaction commenced, excluding for purposes of
determining the voting shares outstanding (but not the outstanding voting shares owned by the Interested Holder) those shares
owned (A) by persons who are directors and also officers and (B) employee shares plans in which employee participants do not
have the right to determine confidentially whether shares held subject to the plan will be tendered in a tender or exchange offer; or

 
(iii) at or subsequent to such time the Business Combination is approved by the Directors and authorised by way of Special Resolution

without the Interested Holder.
 
(b) The Directors shall have the power and duty to determine, on the basis of information known to them after reasonable inquiry, all facts

necessary to determine compliance with this article, including, without limitation, (i) whether a Person is an Interested Holder, (ii) the
number of shares or other securities beneficially owned by any Person, (iii) whether a Person is an Affiliate or Associate of another, and (iv)
the fair market value of the Company’s securities or securities of any subsidiary of the Company, and the good faith determination of the
Directors on such matters shall be conclusive and binding for all the purposes of this article.

 
(c) As used in this article only, the term:

 
(i) “Affiliate” means a person that directly, or indirectly through one or more intermediaries, controls or is controlled by, or is under

common control with, another person.
 
(ii) “Associate”, when used to indicate a relationship with any person, means: (A) any company, partnership, unincorporated

association or other entity of which such person is a director, officer or partner or is, directly or indirectly, the owner of 20% or
more of any class of voting shares; (B) any trust or other estate in which such person has at least a 20% beneficial interest or as to
which such person serves as trustee or in a similar fiduciary capacity; and (C) any relative or spouse of such person, or any relative
of such spouse, who has the same residence as such person.

 
(iii) “Business Combination”, when used in reference to any company and any Interested Holder of such company, means:

 
(A) any scheme of arrangement, merger or consolidation of the Company or any direct or indirect majority-owned subsidiary

of the Company with (1) the Interested Holder, or (2) any other company, partnership, unincorporated association or other
entity if the scheme of arrangement, merger or consolidation is caused by the Interested Holder;

 
(B) any sale, lease, exchange, mortgage, pledge, transfer or other disposition (in one transaction or a series of transactions),

except proportionately as a member of such company, to or with the Interested Holder, whether as part of a dissolution or
otherwise, of assets of the Company or of any direct or indirect majority-owned subsidiary of the Company which assets
have an aggregate market value equal to 10% or more of either the aggregate market value of all the assets of the
Company determined on a consolidated basis or the aggregate market value of all the outstanding shares of the Company;

 

 



 

  
(C) any transaction which results in the issuance or transfer by the Company or by any direct or indirect majority-owned

subsidiary of the Company of any shares of the Company or of such subsidiary to the Interested Holder, except: (1)
pursuant to the exercise, exchange or conversion of securities exercisable for, exchangeable for or convertible into shares
of such company or any such subsidiary which securities were outstanding prior to the time that the Interested Holder
became such; (2) pursuant to a dividend or distribution paid or made, or the exercise, exchange or conversion of securities
exercisable for, exchangeable for or convertible into shares of such company or any such subsidiary which security is
distributed, pro rata to all holders of a class or series of shares of such company subsequent to the time the Interested
Holder became such; (3) pursuant to an exchange offer by the Company to purchase shares made on the same terms to all
holders of said shares; or (4) any issuance or transfer of shares by the Company; provided however, that in no case under
items (3) and (4) of this subparagraph shall there be an increase in the Interested Holder’s proportionate share of the
shares of any class or series of the Company or of the voting shares of the Company;

 
(D) any transaction involving the Company or any direct or indirect majority-owned subsidiary of the Company which has the

effect, directly or indirectly, of increasing the proportionate share of the shares of any class or series, or securities
convertible into the shares of any class or series, of the Company or of any such subsidiary which is owned by the
Interested Holder, except as a result of immaterial changes due to fractional share adjustments or as a result of any
purchase or redemption of any shares of shares not caused, directly or indirectly, by the Interested Holder; or

 
(E) any receipt by the Interested Holder of the benefit, directly or indirectly (except proportionately as a member of such

company), of any loans, advances, guarantees, pledges or other financial benefits (other than those expressly permitted in
subparagraphs (A)-(D) of this paragraph) provided by or through the Company or any direct or indirect majority-owned
subsidiary.

 
(iv) “Control”, including the terms “controlling”, “controlled by” and “under common control with”, means the possession, directly or

indirectly, of the power to direct or cause the direction of the management and policies of a person, whether through the ownership
of voting shares, by contract or otherwise. A person who is the owner of 20% or more of the outstanding voting shares of any
company, partnership, unincorporated association or other entity shall be presumed to have control of such entity, in the absence of
proof by a preponderance of the evidence to the contrary. Notwithstanding the foregoing, a presumption of control shall not apply
where such person holds voting shares, in good faith and not for the purpose of circumventing this article, as an agent, bank,
broker, nominee, custodian or trustee for one or more owners who do not individually or as a group have control of such entity.

 

 



 

 
(v) “Interested Holder” means any Person, including its Affiliates and Associates (other than the Company and any direct or indirect

majority-owned subsidiary of the Company), that is, or was at any time within the three-year period immediately prior to the date
in question, the Owner of 15% or more of the outstanding voting shares of the Company; provided, however, that the term
“Interested Holder” shall not include any person whose ownership of shares in excess of the 15% limitation set forth herein is the
result of action taken solely by the Company; provided that such person shall be an Interested Holder if thereafter such person
acquires additional voting shares of the Company, except as a result of further corporate action not caused, directly or indirectly, by
such person. For the purpose of determining whether a person is an Interested Holder, the voting shares of the Company deemed to
be outstanding shall include shares deemed to be owned by the person through application of (viii) of this subsection but shall not
include any other unissued shares of such company which may be issuable pursuant to any agreement, arrangement or
understanding, or upon exercise of conversion rights, warrants or options, or otherwise.

 
(vi) “Person” means any individual, company, partnership, unincorporated association or other entity.
 
(vii) “Shares” means, with respect to any company, capital shares and, with respect to any other entity, any equity interest.
 
(viii) “Voting shares” means, with respect to any company, shares of any class or series entitled to vote generally in the election of

directors and, with respect to any entity that is not a company, any equity interest entitled to vote generally in the election of the
governing body of such entity. Every reference to a percentage of voting shares shall refer to such percentage of the votes of such
voting shares.

 
(ix) “Owner”, including the terms “own” and “owned”, when used with respect to any Shares, means a person that individually or with

or through any of its Affiliates or Associates:
 
(A) beneficially owns such Shares, directly or indirectly; or
 
(B) has (1) the right to acquire such Shares (whether such right is exercisable immediately or only after the passage of time)

pursuant to any agreement, arrangement or understanding, or upon the exercise of conversion rights, exchange rights,
warrants or options, or otherwise; provided, however, that a person shall not be deemed the Owner of Shares tendered
pursuant to a tender or exchange offer made by such person or any of such person’s affiliates or associates until such
tendered Shares are accepted for purchase or exchange; or (2) the right to vote such shares pursuant to any agreement,
arrangement or understanding; provided, however, that a person shall not be deemed the Owner of any Shares because of
such person’s right to vote such Shares if the agreement, arrangement or understanding to vote such shares arises solely
from a revocable proxy or consent given in response to a proxy or consent solicitation made to 10 or more persons; or

 
(C) has any agreement, arrangement or understanding for the purpose of acquiring, holding, voting (except voting pursuant to

a revocable proxy or consent as described in item (2) of subparagraph (B) of this paragraph), or disposing of such Shares
with any other person that beneficially owns, or whose Affiliates or Associates beneficially own, directly or indirectly,
such Shares.

 

 



 

 
We, the persons whose names and addresses are subscribed, wish to be formed into a company in pursuance of this constitution, and we agree to take the
number of shares in the capital of the Company set opposite our names.
 

Names, address and description  Number of shares taken
of subscriber  by subscriber
   
Fintan Mark Clancy   
8 Haddon Road   
Clontarf   
Dublin 3   
D03 NH67   
   
Solicitor  One Ordinary Share only
   
Christopher Paul Joseph McLaughlin   
31 Castle Court   
Booterstown   
Co. Dublin   
   
Solicitor  One Ordinary Share only
 

Dated the 24th day of November 2015
 
Witness to the above signature: BRIAN DOHERTY
  
 Brian Doherty
 Arthur Cox Building
 Earlsfort Terrace,
 Dublin 2
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Ernst & Young Tel: + 353 1 475 0555 Chartered Accountants Fax: + 353 1 475 0599 Harcourt Centre ey.com Harcourt Street Dublin 2 Ireland Reliance Restricted 31 May 2016 Flamel Technologies SA 33 Avenue du Dr. Georges Levy 69200 Vénissieux FRANCE Avadel Pharmaceuticals Limited Block 10-1 Blanchardstown Corporate Park Ballycoolin Dublin 15 Ireland Dear Sir/Madam ‘Expert’s report’ as specified in the Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005, on cross-border mergers of limited-liability companies (the “Directive”) as implemented in French law and Irish law. In accordance with your instructions, we have performed the work set out in our engagement agreement dated 25th April 2016 (the “Engagement Agreement”). Our work has been performed in accordance with the Directive and as implemented and specified by: The French law no 2008-649 dated 3 July 2008 and the French decree no 2009-11 dated 5 January 2009 which have implemented the Directive into French law under articles L.236-25 et seq. and R.236-13 et seq. of the French Commercial Code (“French Regulations”); and The European Communities (Cross-Border Mergers) Regulations 2008 as amended by the European Communities (Mergers and Divisions of Companies) (Amendment) Regulations 2011 (“Irish Regulations”). Collectively the “Regulations”. We are pleased to present the following report (the “Report”) in connection with the cross-border merger (the “Merger”) of Flamel Technologies SA (“FTSA”) into Avadel
Pharmaceuticals Limited (“Avadel”) (collectively the “Client” or the “Group”) to be effected by way of acquisition (i.e. by way of absorption under French law) as set out in the common draft terms (the “Common Draft Terms”) of the merger entered into by FTSA and Avadel to be dated on or about the date of this Report. Purpose of our report and restrictions on its use The Report was prepared on the specific instructions of the directors of the Client solely for the purpose of the Merger and should not be used or relied upon for any other purpose. The Report and its contents may not be quoted, referred to or shown to any other parties except as provided in the Engagement Agreement, however the Report may be disclosed to the shareholders of FTSA solely for the purpose of Regulation 7 of the Regulations. V Bergin, L Charleton, D Daly, G Deegan, F de Freine, D FitzGerald, G Harman, J Higgins FCCA, N Hodgson, L Kealy, M Keane, K Kelly, H Kerr, T Lillywhite, B Maguire, E MacManus, L McCaul, J McCormack FCCA, F McNally, C Murphy, F O’Keeffe FCCA, A O’Leary FCCA, P O’Neill, M Purcell, D Quinn, G Reid, H Sidhu US CPA, A Tiernan, M Treacy, I Venner, R Wallace. The Irish firm Ernst & Young is a member practice of Ernst & Young Global Limited. It is authorised by the Institute of Chartered Accountants in Ireland to carry on investment business in the Republic of Ireland.

 

 



 

 

 
We accept no responsibility or liability to any person other than to our Client, or to such party to whom we have agreed in writing to accept a duty of care in respect of the Report, and accordingly if such other persons choose to rely upon any of the contents of the Report they do so at their own risk Nature and scope of the services The nature and scope of the services, including the basis and limitations, are detailed in the Engagement Agreement. We performed our work based on the Regulations. When we were performing our work, we acted as an independent expert (the “Expert”). This analysis should not be construed as investment advice and should not be used as a basis to set a transaction price or ratio. We assume no responsibility to any potential party or the Client to negotiate a purchase or sale at the recommended values. The contents of the Report have been reviewed by our Client’s management team, who has confirmed to us its factual accuracy. Whilst each part of the Report addresses different aspects of our work, the entire Report should be read for full understanding of our findings and advice. Our Report does not take account of events or circumstances arising after the Report date and we have no responsibility to update the Report for such events or circumstances. We appreciate the opportunity to provide our services to FTSA and Avadel. Please do not hesitate to contact us if you have any questions about this engagement or if we may be of any further assistance. Yours faithfully, Ian Venner Partner

 

 



 

 

 
Abbreviations AGM Annual General Meeting Avadel Avadel Pharmaceuticals Limited Directive Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005 Eclat Éclat Pharmaceuticals Effective Date 31st December 2016 Ernst & Young EY Expert Ernst & Young or we The French law no 2008-649 dated 3 July 2008 and the French decree no 2009-11 dated 5 January 2009 which French Regulations have implemented the Directive into French law under articles L.236-25 et seq. and R.236-13 et seq. of the French Commercial Code FTSA Flamel Technologies SA FTSA and Avadel Collectively referred to as ‘the Client’ or ‘the Group’ Fx Foreign exchange rate IP Intellectual Property The European Communities (Cross-Border Mergers) Regulations 2008 as amended by the European Irish Regulations Communities (Mergers and Divisions of Companies) (Amendment) Regulations 2011 NASDAQ National Association of Securities Dealers Automated Quotations PP&E Property, plant and equipment R&D Research and Development Regulations Collectively the French Regulations and the Irish Regulations Report This Report dated 31 May 2016 SEC Securities and Exchange Commission $US dollar € Euro 4 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
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Background Background Our Report has been prepared in accordance with Article 8 of the Directive and Article 10(2) of Council Directive 78/855/EEC of 9 October 1978 concerning mergers of public limited liability companies, and the related provisions of the Regulations. We were appointed by the High Court in Ireland, on the application of FTSA and Avadel, to prepare the Report as required by the Regulations. Council Directive No 2005/56/EC of 26 October 2005 on cross-border mergers of limited liability companies (the “CBM Directive”) provides a set of procedures for the merger of private companies from different states within the European Economic Area (“EEA”). While a directive is binding in respect of the ends it must achieve, each EEA state has limited degree of autonomy regarding the means with which it can implement certain aspects of the CBM Directive. Some differences therefore arise between the measures implementing the CBM Directive across EEA jurisdictions. Our report is based on information provided to us by or on behalf of FTSA and Avadel, including information from their respective advisors and from public sources. The scope of our report, as required by the Regulations, is to: 1 State the method or methods used to arrive at the proposed exchange ratio; 2 Give the opinion of the Expert whether the proposed exchange ratio is fair and reasonable; 3 Give the opinion of the Expert as to the adequacy of the method or methods used in the case in question; 4 Indicate the values arrived at using each such method; 5 Give the opinion of
the Expert as to the relative importance attributed to such methods in arriving at the values decided on; and 6 Specify any special valuation difficulties which have arisen. The Report has been prepared on the instruction of the Client to comply with the requirement of Article 8 of the Directive, Regulation 7 of the Irish Regulations and Article L. 236-10 of the French commercial code. The Report should not be relied upon by other persons, should not be used for any other purpose and should not be considered as investment advice of any kind whatsoever. If persons choose to rely in any way on the Report, they do so entirely at their own risk. Typically in the case of a merger of unrelated parties a detailed valuation would be performed to determine the relative values of each of the merging entities, this valuation would in turn be used to determine the exchange ratio. In this case the Merger is between two companies within the same group. Management of FTSA have determined that for this reason a detailed valuation is not required. Save for any responsibility under Regulation 7 of the Regulations, to the fullest extent permitted by law we do not assume any responsibility and will not accept any liability to any person for any loss suffered by any person as a result of, arising out of, or in connection with the Report. 7 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
 

 



 

 

 
Background Background Our Report has been prepared in accordance with Article 8 of the Directive and Article 10(2) of Council Directive 78/855/EEC of 9 October 1978 concerning mergers of public limited liability companies, and the related provisions of the Regulations. We provided a draft of the Report to the Client and their respective advisers to obtain their comments as to factual accuracy of the information relating to the Group contained herein, as opposed to our opinions expressed herein, the latter of which are the responsibility of EY alone. Any amendments made to the Report as a result of this review did not change the methodology, opinions or conclusions reached by us. The Report must not be used for any other purpose and, save to the extent required by the Regulations, must not be recited or referred to in any document, copied or made available (in whole or in part) to any person without our prior written express consent (which we will not unreasonably withhold or delay) and you acknowledge that were you to do so (and without limitation) this could expose us to a risk that a third party who otherwise would not have access to the Report, might claim to have relied upon the Report and any other advice we provide to you to its detriment and might bring or threaten to bring an action, claim or proceedings against us. We are not obliged to update the Report to reflect any events which may arise subsequent to the date of the Report. Shareholders who are in any doubt as to the action they should take in relation to the Merger should consult their own
independent financial advisor. 8 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx

 

 



 

 

 
Overview of FTSA 9 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx

 

 



 

 

 
Overview of FTSA FTSA is a NASDAQ listed speciality pharmaceutical business which was founded in Lyon, France FTSA is a French public company limited by shares (société anonyme) having more than ninety percent (90%) of its issued share capital listed on the NASDAQ in the form of American Depositary Shares (ADSs), through the Bank of New York Mellon, FTSA’s depositary agent. FTSA is a specialty pharmaceutical business. The initial focus of FTSA was the development of innovative drug delivery technologies, mainly in collaboration with global pharmaceutical players. FTSA’s original objective was to develop a complementary portfolio of drug delivery technologies, facilitating the development of safer and more efficacious drug formulations, and to address identified unmet medical needs. In recent years, FTSA has diversified away from pure play drug delivery technology and placed a new emphasis on direct development/registration and marketing of existing pharmaceutical products, mainly through new regulatory pathways for selected older, unapproved drugs in the US market. FTSA acquired Éclat Pharmaceuticals (Éclat) on March 13, 2012 to assist with its diversification strategy to access value from near-term product launches. FTSA’s current business model is to select, develop, seek approval for, and to commercialise niche branded and generic products in the USA. As a result of the shift to a broader specialty pharmaceutical company model, FTSA’s business is now less dependent on its ability to work with pharmaceutical partners in
collaborative relationships where it would have limited control (and economic reward) on commercialisation activities. In part, the new business focus can support further investment and efforts in development of FTSA’s legacy drug delivery platforms, depending on evolving market opportunities. FTSA remains active in development of its technology and is actively seeking new licensing/collaboration opportunities for its drug delivery platforms with carefully selected third parties. However, there are considerable risks and uncertainties pertaining to the evolving risk/reward dynamics and sustainability of this business activity. FTSA’s corporate headquarters and research centres are based in Lyon, France. FTSA also owns, through wholly owned subsidiaries further commercial and administrative operations, located in St. Louis, Missouri, USA and Charlotte, North Carolina, USA. Business development, clinical and procurement operations are conducted through FTSA’s Irish subsidiary. 10 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
 

 



 

 

 
Overview of FTSA FTSA is a NASDAQ listed speciality pharmaceutical business which was founded in Lyon, France Business function by location Flamel (U.S. Entity FTSA Avadel Holdings) Location Lyon Dublin Missouri /North Carolina Activity Global Clinical operations Commercial operations Headquarters Preclinical and Procurement 3rd party distributor clinical research operations relationships Location of IP for FTSA Location of executive management team Source: FTSA Business Function Overview FTSA (France) – Performs research and development on behalf of Flamel Ireland, Limited (“FIL”); and – Location of head office functions such as HR, payroll etc. FIL (Ireland) – IP owner; – Provides oversight and direction in respect of R&D performed by FTSA – Provides oversight over clinical trials and regulatory approval; – Commercially exploits the IP held by out licensing to third parties and or by granting distribution rights to related parties e.g. Flamel US; and – VP of Irish and European Operations is based here. Flamel (U.S. Holdings) – Distributes FTSA’s three main products (Bloxiverz, Vazculep and Ephedrine) in North America; and – Responsible for maintaining 3rd party distributor relationships to the US only. 11 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
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Balance Sheet analysis Balance Sheet analysis The bulk of current assets are made up of cash and short term investments FTSA Balance sheet Currency: $000 Dec14A Dec15A Current Assets Total Cash & ST Investments 92,834 144,802 Total Receivables 8,688 13,985 Inventory 6,729 4,155 Prepaid Exp. 2,239 2,004 Other Current Assets 1,832 1,360 Total Current Assets 112,322 166,306 Fixed Assets Net Property, Plant & Equipment 1,776 2,616 Goodwill 18,491 18,491 Other Intangibles 28,389 15,825 Deferred Charges, LT 13,102 11,581 Other Long-Term Assets 125 158 Total Fixed Assets 61,883 48,671 Total Assets 174,205 214,977 Current Liabilities Total Current Liabilities 70,842 48,788 Long-term Liabilities Long-Term Debt 1,277 684 Pension & Other Post-Retire. Benefits 2,295 2,170 Def. Tax Liability, Non-Curr. - 1,351 Other Non-Current Liabilities 74,896 94,119 Total Long-term Liabilities 78,468 98,324 Total Liabilities 149,310 147,112 Common Stock 6,188 6,331 Additional Paid In Capital 346,582 363,984 Retained Earnings (320,500) (279,800) Comprehensive Income (7,400) (22,700) Total Common Equity 24,895 67,865 Total Liabilities And Equity 174,205 214,977 Source: Capital IQ The Common Draft Terms state that the annual audited financial statements of FTSA dated 31 December 2015 and the unaudited interim accounts for the period ended 29 February 2016 of Avadel will be used to establish the conditions of the Merger. The following highlights relate to the financial statements of FTSA. It is noted that the 2015 consolidated financial
statements of FTSA include the accounts of Avadel, because Avadel was a wholly owned subsidiary of FTSA at that time. The bulk of current assets are made up of cash and short term investments. As at the balance sheet date FTSA had investments in available-for-sale marketable equity securities of c. $79.9m which are recorded at fair market value. PP&E comprises: – Laboratory equipment; – Office and computer equipment; and – Furniture, fixtures and fittings. – It is presented opposite net of accumulated depreciation. Other intangibles have reduced by c. $12.5m as a result of amortisation charges on IP relating to the Bloxiverz drug. Other non-current liabilities relate to long-term related party contingent consideration payable. This is the fair value of the balance of earn out payments and warrants due to Éclat at the balance sheet date. Total common equity comprises: – Common stock issued at par value of €0.122 per share ($0.154 at 31 December 2015 Fx rate of €1:$1.261). – Additional paid in capital or share premium (c. $8.40 per share); – Retained earnings; and – Comprehensive income, which relates to foreign currency translation adjustments. 1 FTSA SEC form 10K December 2015 13 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
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Merger rationale Merger rationale We understand the benefits of the Merger to be as follow: 1 To ensure compliance with SEC and NASDAQ listing requirements In certain cases, SEC rules and NASDAQ listing requirements are not fully consistent with principles of French law and limit the ability of the board of directors to delegate certain authority to committees and other persons. To avoid any possible concerns about the continued and long-term compliance with these NASDAQ and SEC requirements, FTSA has determined that it is desirable to change its nationality from being a French company to an Irish company. 2 Operational effectiveness In 2014, the Directors of FTSA approved the sale of all of the Group’s intellectual property to Flamel Ireland Limited (“FTSA Ireland”), which is currently a 100% subsidiary of Avadel. Given the attractive nature of the business environment in Ireland and given that the Group’s IP and related functions are located in Ireland, Management believes the Merger will continue to leverage the operational benefits of this earlier transaction, driving synergies within the Group and improving the efficiency of its management and supporting services. These centralised functions will help to unify the Group wide decision-making process, thereby helping to ensure its customers receive safe and effective products. 3 Increased flexibility in completing certain transactions Prior to giving effect to certain transactions, FTSA is required to present to its Workers Council a written report summarising the transaction and wait a specified
period of time during which the Workers Council may approve or reject the transaction. Although rejection by the Workers Council would not prohibit FTSA from completing a proposed transaction, the Workers Council notice procedure could cause a delay completing a transaction, and add to the expense and management time necessary to complete such transaction. 4 Become a more attractive acquisition target Certain U.S. public companies have acquired Irish companies in the pharmaceutical industry, as well as in other industries; and in a number of these business combinations the resulting parent company is domiciled in Ireland. The Board of FTSA believes that, in addition to the intrinsic values of the Irish target companies in these business combinations, the acquiring U.S. public companies may also perceive certain ancillary benefits associated with establishing Ireland as the domicile of the resulting parent company, including membership in the European Union and the Organisation for Economic Co-operation and Development; a skilled and highly educated work force with pharmaceutical company experience; modern infrastructure systems including roads, rail and utilities; and a relatively low corporate income tax rate. The FTSA Board is not presently seeking to engage in a transaction where control of FTSA would change. Nevertheless, the Board believes that, for the reasons cited above, shares may be more attractive to persons or entities who may be interested in acquiring FTSA in the future if it is domiciled in Ireland. 15 31 May 2016 Reliance
Restricted Flamel Expert Report 31.05.2016 - Final.Docx

 

 



 

 

 
Merger rationale Merger rationale 5 Corporate governance issues The overall legal system applicable to companies incorporated under the laws of Ireland is more similar to the legal system of the United States than to the legal system of France. The Irish legal system which will apply to Avadel as a public company following the Merger, like the U.S. legal system, is a common law system rather than civil law system and so, FTSA’s management have determined that, if FTSA changes its nationality to Ireland, its shareholders (the majority of whom reside in the U.S.) will be more likely to understand the new legal system that will govern the company in which they have invested as compared to the legal system of France. As a result Management expect certain aspects of FTSA’s corporate governance procedures will be more efficient and that flexibility in completing transactions that involve the issuing or redemption of Avadel’s ordinary shares (i.e. share buy-backs) will be increased. Governance or Shareholder Rights Provision French Law Irish Law Preemptive Rights Shareholders have preferential subscription rights on a pro rata basis Shareholders have preemption rights where a plc proposes to issue shares for cash. Avadel has opted out of these preemption rights in its Articles of Association as permitted under Irish law for a period of five years. Preferred Shares A corporation must obtain shareholder approval at an extraordinary meeting, a special report of an independent appraiser as to the benefits of the preferred shares and a special report of the corporation’s
statutory auditor. Avadel Board has the authority to issue preferred shares which include terms and provisions it determines. Delegation of Board of Directors’ Authority Committees of the Board may only have an advisory role and can only make recommendations to the full Board of Directors. The Board can delegate its authority to such committee as it may determine in its discretion. Frequency of General Shareholder Meetings Annual general meetings of shareholders are held within 6 months after each fiscal year unless extended by court order. A public limited company must hold its first annual general meeting within 18 months of the date of incorporation. Thereafter, at intervals of no more than 15 months. Quorum for Shareholder Meetings Ordinary shareholders’ meetings require a quorum of 20% of outstanding shares, with no quorum required for an adjournment. Irish law says that the quorum for a public company is three members, however Avadel can set a higher quorum in its rules. Extraordinary shareholders’ meetings require a quorum of 25% of the ordinary shares, and 20% of the outstanding shares for an adjournment. Indemnification of Officers and Directors Directors’ liability cannot be limited by the by-laws nor by any board or shareholder's decision. Indemnification of officers and directors is permitted; Avadel may enter into indemnification agreements with each officers and directors. Source: FTSA Proxy Statement 16 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
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Merger analysis Merger overview FTSA and Avadel are the parties to the Merger Identification of the merging companies FTSA FTSA is a French incorporated public company limited by shares (société anonyme) listed on the NASDAQ. FTSA is registered with the Lyon Trade and Companies Register (RCS) under no. 379 001 530 and registered office located at Parc Club du Moulin à Vent, 33, avenue du Dr Georges Levy, 69200 Vénissieux, France. FTSA is governed by French laws. Avadel Avadel is a private limited liability company incorporated in Ireland. Before the Merger Avadel will be a wholly owned subsidiary of FTSA and as such all of the assets and liabilities of Avadel will, indirectly be the assets and liabilities of FTSA. Avadel will re-register as a public company limited by shares immediately prior to the Merger. Avadel is registered with the Irish Companies Registration Office with registered number 572535 and its registered address is at Block 10-1, Blanchardstown Corporate Park, Ballycoolin Dublin 15. Avadel is governed by Irish laws. 18 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
 

 

 



 

 

 
Merger analysis Merger overview FTSA and Avadel are the parties to the Merger Pre-Merger structure Reorganisation as result of the Merger Post-Merger structure Source: Management information Source: Management information Source: Management information Notes 1. All entities are 100% owned. Pre-Merger structure Reorganisation as result of the Merger Post-Merger structure The Group is currently organised with a French parent, FTSA owning 100% of each of FTSA US Holdings Inc and Avadel. FTSA, on being dissolved without going into liquidation, will transfer all of its assets and liabilities to Avadel. Avadel will remain domiciled and tax resident in the Republic of Ireland, with its registered and corporate head office at Blanchardstown. The ordinary shares that FTSA holds in Avadel immediately prior to the Merger will vest in Avadel and be cancelled subsequently. Shares or ADSs of Avadel will be admitted to trading on the NASDAQ. All French employment contracts held by FTSA are transferred to the newly established French branch of Avadel. 19 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
 

 



 

 

Merger analysis Merger overview Shareholders are issued with the same number of shares in Avadel as they previously held in FTSA Summary of the Common Draft Terms The Merger of FTSA and Avadel will be carried out as a merger as defined under Article 2 of the Directive, paragraph 2. (b): i.e. “an operation whereby (…) (b) two or more companies, on being dissolved without going into liquidation, transfer all their assets and liabilities to a company that they form, the new company, in exchange for the issue to their members of securities or shares representing the capital of that new company and, if applicable, a cash payment not exceeding 10% of the nominal value, or in the absence of a nominal value, of the accounting par value of those securities or shares.” This corresponds to a “merger by acquisition” under the Irish Regulations, and to a “merger by absorption” under French law. On the 31st of December 2016 (the “Effective Date”) FTSA, will be dissolved without going into liquidation, and transfer all of its assets and liabilities to Avadel pursuant to regulation 19(1) of the Irish Regulations article L 236-3 of the French commercial code. Share Exchange Ratio 1 The objective of the share exchange ratio (“Share Exchange Ratio”) is to place shareholders of FTSA in the same economic position, and shareholding position relative to other shareholders, post-Merger as they were in pre-Merger. 2 The boards of directors of FTSA and Avadel have determined the most equitable way to achieve this is to exchange one new share in Avadel for an old share in
FTSA. 3 The Share Exchange Ratio is calculated based on the number of FTSA shares in issue at the date of the Common Draft Terms. 4 At the Effective Date a shareholder in FTSA will receive one new share in Avadel for each FTSA share they held. Fair Market Value No cash payment will be made by Avadel to the shareholders of FTSA in respect of their shares or the transfer of FTSA’s assets and liabilities to Avadel. Shareholders are issued with the same number of shares in Avadel as they previously held in FTSA, as such the value impact is nil as an individual shareholder will have the same economic interest in the same assets and liabilities in Avadel as they had in FTSA and the same voting rights. 20 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx

 

 



 

 

 
Merger analysis Merger overview The new shares in Avadel will be issued at a premium to their nominal value Worked example As at As at the 31/12/2015 Effective Date Currency: $US Notes FTSA Avadel Number of ordinary shares 1 41,241,000 41,241,000 Par value of 1 share 0.10 0.01 Ordinary share capital 4,124,100 412,410 Deferred share capital ($) 31,457 Share price as at 31/12/2015 1 10.21 - Market cap. of the company 2 421,070,610 421,070,610 Share premium 420,626,743 Notes 1. Sourced from Capital IQ 2. Actual figures may vary to the figures presented in the table above as the FTSA share price is likely to change between the date of this Report and the Effective Date. Increase in Avadel’s issued share capital Prior to the Effective Date, Avadel will re-register as an Irish public limited company and: 1 Subdivide its share capital so that each ordinary share of €1.00 is represented by 100 ordinary shares of €0.01 each; 2 Adopt an authorised share capital of $5,500,000 comprising 500,000,000 ordinary shares of $0.01 each and 50,000,000 preferred shares of $0.01 each; and 3 Issue 25,000 deferred ordinary shares of €1.00 each The new shares in Avadel will be issued at a premium to their nominal value, equal to the difference between the value of the transferred assets and liabilities and the nominal value of the Avadel new shares at the Effective Date. FTSA has not yet determined if these assets will be valued at fair market value or net book value, in any event this will not impact the Share Exchange Ratio. As of 31 December 2015, Avadel had no
retained profits or losses. In addition, as of the date of the Common Draft Terms and as of the date of the closing of the Merger, all of Avadel’s assets, liabilities and retained profits or losses will be indirectly the assets, liabilities and retained profits or losses of FTSA, because Avadel is and will be a wholly owned subsidiary of FTSA until completion of the Merger. The deferred ordinary shares will be held by Flamel US Holdings Inc. a wholly owned subsidiary of FTSA. As required by Irish law, the deferred ordinary shares will remain outstanding following the completion of the Merger, but they: Will not have any voting rights; Will not entitle the holders thereof to any dividends or other distributions of Avadel, and Will not entitle the holders thereof to participate in the surplus assets of Avadel on a winding-up. Worked example The exchange ratio is 1:1 so the number of new shares in Avadel (other than the deferred ordinary shares) equals the number of shares in FTSA. The nominal value of an ordinary share in Avadel is less than the nominal value of the share in FTSA. Share premium increases in proportion to the reduction in nominal share value to reflect the underlying assets and liabilities which have transferred from FTSA to Avadel. 21 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
 

 



 

 

 
Merger analysis Merger overview The new shares in Avadel will be issued at a premium to their nominal value The total enterprise value remains unchanged as: – Shares in Avadel are admitted to trading on the NASDAQ as from the Effective Date meaning there is no reduction in the liquidity of the shares in Avadel when compared to the shares in FTSA that they are replacing; and – Transaction costs related to the Merger are not assumed to be material. In view of this economic reality, the beneficial interest of shareholders in the assets and liabilities of FTSA and Avadel will not change as a result of the Merger, and therefore no assets or liabilities will, in effect, be transferred. Therefore, we expect that all of the difference between the new share capital of Avadel after the Effective Date and its market capitalisation will be reflected as share premium as illustrated in the table on the previous page. Special rights No measures are proposed under the Merger by which any FTSA share or shareholder would be subject to any special rights or restrictions. All of the ordinary shares in Avadel rank pari passu with each other, as such no Avadel shareholder is subject to special rights or restrictions. Avadel will be substituted for FTSA with regard to its obligations toward the beneficiaries of existing stock option plans, free share rights and warrants. As such, a shareholder in Avadel would not suffer any additional dilution in their holding as a result of the Merger because: The stock option plans, free share rights and warrants were issued by FTSA before the Effective Date; and
They are not being varied in any way as a result of the Merger. Tax implications In principle the Merger triggers the immediate taxation of any deferred profits and built-in gains in FTSA under standard French corporate income tax rules. However, FTSA has submitted a request to the French tax authorities seeking to benefit from the special regime for mergers and demergers, which the French Code makes conditional upon a formal consent of the French tax authorities. If granted, such regime would allow a rollover of some of the gains mentioned above. However, to date, there is no certainty that FTSA will receive consent from the French tax authorities. Other considerations We are required by the Regulations to comment on the Share Exchange Ratio and whether or not it is fair and reasonable. Tax costs resulting from the transaction should not have any impact on the share exchange ratio as Avadel Limited is ‘stepping into the shoes’ of FTSA and each shareholder of FTSA receives the same proportion 22 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
 

 



 

 

 
Merger analysis Merger overview The new shares in Avadel will be issued at a premium to their nominal value of shares in Avadel Limited that it held in FTSA. Thus our report does not include an estimation or assessment of the tax implications of the transaction. 23 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
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Final conclusions Conclusion of value Conclusion of value In accordance with the Directive and the Regulations a merging company must engage an Expert to report on the Common Draft Terms. The report should: 1 State the method or methods used to arrive at the proposed exchange ratio; 2 Give the opinion of the Expert whether the proposed exchange ratio is fair and reasonable; 3 Give the opinion of the Expert as to the adequacy of the method or methods used in the case in question; 4 Indicate the values arrived at using each such method; 5 Give the opinion of the Expert as to the relative importance attributed to such methods in arriving at the values decided on; and 6 Specify any special valuation difficulties which have arisen. As part of the above process, we have prepared our report in compliance with the Regulations. Our conclusions are as follow: 1 State the method or methods used to arrive at the proposed exchange ratio. The Share Exchange Ratio of one new Avadel share for each existing FTSA share i.e. a 1:1 ratio has been agreed by each of the boards of directors of FTSA and Avadel. The method is to issue a number of new shares equal to the number of old shares based on the facts and circumstances of the Merger and the mechanisms proposed to effect it. The principle underpinning the Share Exchange Ratio is that the net assets of FTSA will have the same value when they are merged into Avadel. 2 Give the opinion of the Expert whether the proposed exchange ratio is fair and reasonable. Shareholders are issued with the same number of shares in
Avadel as they previously held in FTSA, as such the value impact is nil (irrespective of the difference in the nominal value between the ordinary shares of FTSA and Avadel) as an individual shareholder will have the same economic interest in the same assets and liabilities in Avadel as they had in FTSA and the same voting rights. On this basis, in our opinion the proposed exchange ratio is fair and reasonable. 25 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
 

 



 

 

 
Final conclusions Conclusion of value Conclusion of value 3 Give the opinion of the Expert as to the adequacy of the method or methods used in the case in question. The Merger is in substance an internal re-organisation of FTSA and no external third party is a merging entity, as such the Client performed a basic valuation to determine the Share Exchange Ratio based on the book value of the net assets of FTSA. No cash payment will be made by Avadel to the shareholders of FTSA in respect of their shares or the transfer of FTSA’s assets and liabilities to Avadel. The Client deemed book value of the net assets of FTSA to have the same value when they are merged into Avadel. In our opinion the methodology set out at 1 above is adequate. 4 Indicate the values arrived at using each such method; As a formal valuation has not been undertaken this requirement is not applicable to the Merger. 5 Give the opinion of the Expert as to the relative importance attributed to such methods in arriving at the values decided on. Management of FTSA used one method to arrive at the Share Exchange Ratio, this method set out at 1 above. In our opinion attributing sole importance to this method is reasonable. 6 Specify any special valuation difficulties which have arisen. While FTSA has applied for a tax ruling in order to obtain relief from part of the taxes that the Merger may crystallise, a ruling has not yet been given and as such the outcome is uncertain. Notwithstanding this uncertainty, in our opinion the Share Exchange Ratio proposed remains appropriate as the decision to approve
the proposed transaction is not linked directly to the Share Exchange Ratio. Shareholders will remain in the same relative (to other shareholders) position following the merger based on the proposed Share Exchange Ratio. Our opinion should only be interpreted in terms of the scope and procedures applied during the course of our work. No additional responsibility may be derived from our opinion. This Report has been prepared strictly to comply with the requirements for the preparation of such a Report in the context of the Merger as specified in the Regulations and should not be used for any other purpose. 26 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
 

 



 

 

 
Appendices Appendix A: Signed Engagement Letter Appendix B: Sources of information 27 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
 

 



 

 

 
Appendices Appendix A: Signed Engagement Letter Signed Engagement Letter Appendices Appendix A: Signed Engagement Letter Signed Engagement Letter Ernst & Young Tel:+3353 1475 0555 Business Advisory Services ey.com Harcourt Centre Harcourt Street Dublin 2 Ireland Private and confidential 25 April 2016 Flamel Technologies SA Mike Kanan 33 Avenue du Dr. Georges Levy 69200 Vénissieux FRANCE Dear Mike Cross Border Merger Valuation Support Thank you for choosing Ernst & Young (“we” or “EY”) to perform certain professional services (the “Services”) for Flamel Technologies SA(“you” or “Client” or “Flamel”), relating to the proposed merger of FCCML Limited and Flamel Technologies SA and the provision of valuation support to you and the members of Flamel (“the Valuation”). We appreciate the opportunity to assist you and look forward to working with you. This cover letter together with all of its appendices, exhibits, schedules and other attachments (collectively, this “Agreement”), describes and documents the arrangements between us, including our respective obligations. The scope of the Services is set out in the Statement of Work at Appendix A, together with details of our fees and billing arrangements. Any additional terms and conditions specific to the Services are set out in Appendix B, including restrictions on the disclosure and use of our advice and reports. Please sign and return the enclosed copy of this Agreement to confirm your acceptance of these terms. If you have any questions about these arrangements, please
contact me. Yours sincerely Simon MacAllister Partner AGREED Flamel Technologies SA By (Authorised Representative): Signature: By: Mike Kanan Date: 4/25/16 Encl: Appendix A – Statement of work Appendix B – General terms and conditions Appendix C – Information request list 28 31 May 2016 Reliance Restricted Flamel Expert Report 31.05.2016 - Final.Docx
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